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ABANDONMENl', 

of  a  prior  possession,  question  for  jury,  §  1420. 

surrender  of  title  to  a  chattel  acquired  by  adverse  possession,  a 

question  for  the  Jury,  8  1^21. 
what  facts  will  Justify,  in  marine  Insurance,  §  1322. 
reasonable  time  for,  §§  1323,  1324. 
of  contract,  when  a  question  of  law,  §  1439. 
of  a  claim,  when  a  question  of  fact,  S  1439. 
rests  on  the  same  ground  as  waiver,  §  1440. 
generally  a  question  of  fact  and  Intent,  §  1440. 
abandonment  of  pre-emption  claim,  a  question  of  fact,  §  1441«. 

rulings  under  Pennsylvania  statutes,  §§  1441,  1442. 
of  a  public  office,  a  question  of  law,  S  1444. 
Instructions  in  an  action  of  ejectment  as  to  what  constitutes  an 

abandonment  of  real  estate,  §  1448. 
of  an  invention  to  the  public,  question  for  Jury,  §  1457. 
of  homestead,  a  question  of  Intent  and  fact,  8  1360. 

ABATEMENT  OP  ACTION, 

right  to  open  and  close  under  plea  of,  for  non-Joinder,  8  250. 
releases  and  arrested  witness,  8  170: 

ABSENT  WITNESS, 

effect  of  stipulation  as  to  what  absent  witness  will  testify  to,  $  861. 

"ABIDING  CONVICTION," 

of  guilt,  equivalent  to  absence  of  reasonable  doubt,  8  2468. 

or  an  "abiding  conviction  to  a  moral  certainty/'  8  2469. 

ABSOLUTE  OPINIONS, 

disqualify  Jurors,  8  78. 

ACCEPTANCE, 

verbal  acceptance  of  written  proposal  ascertained  by  Jury,  $  1114. 
of  a  deed  poll  by  the  grantee  presumed,  §  1129. 

when  not  presumed,  a  mixed  question  of  law  and  fact,  S  1129. 
of  dedication,  question  for  Jury,  8  1356. 
of  Juror,  when  may  be  retracted,  8  93. 
See  NGG0TIA.BLE  Instruments. 

ACCOMPLICES, 

privilege  of  witness  against  disclosing  names  of,  §8  290,  291. 
corroboration  of  testimony  of,  8  546. 

conflict  of  opinion  as  to  whether  corroboration  required,  8  546. 
Tbials— 242. 
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ACCOMPLICES— Con«n«ed. 

not  required  in  case  of  feigned  accomplice,  §  546. 

required  in  case  of  party  to  incestuous  intercourse,  §  547. 
bj  what  evidence  corroborated,  SS  548,  549. 

cannot  corroborate  each  other,  $  548. 

corroborated  by  writings,  S  548. 

corroborated  by  previous  consistent  declarations,  S  649. 
whether  a  witness  is  an  accomplice,  a  question  for  jury,  S  1042. 
instructions  as  to  the  necessity  of  corroboration  of  the  testimony 
of  accomplices,  §  2427. 

precedents  of  instructions  under  this  head*  i  2428. 

ACCORD  AND  SATISFACTION, 
a  question  of  fact,  (  1260. 
See  Payment. 

ACCOUNT, 

witness  not  allowed  to  state  result  of  his  statement  of  account,  S  377. 
whether  statement  of  claim,  account,  bill  of  particulars,  etc.,  taken 
out  by  Jury,  S  2581. 

ACCOUNT  BOOKS, 

used  as  memorandum  to  refresh  reooUectlon  of  witness,  §  401, 
subsec.  4,  p.  409. 

ACCOUNT  RENDERED, 

must  be  objected  to  within  a  reasonable  time,  §  1547. 
otherwise  prima  facie  evidence  of  the  balance  claimed,  S  1547. 

ACCUSED  AS  WITNESSES, 

of  the  examination  and  cross-examination  of  accused  persons  as 

witnesses,  §§  640-656. 
of  the  unsworn  statement  of  the  accused,  S§  660-670. 
testimony  of  accused  subject  of  fair  comment  in  argument,  §  989. 
but  not  his  failure  to  testify,  S§  989,  1001,  1002. 
comments  of  the  author  on  the  rule,  §  1003. 
whether  rule  extended  to  prisoner's  wife,  §  1004. 
prisoner's  counsel  may  enlarge  on  his  right  to  be  silent,  S  1005. 

without  provoking  reply  from  State's  counsel,  §  1006. 
comments  on  his  claim  of  privilege,  §  989. 
instructions  as  to  the  value  of  the  testimony  of  the  accused,  §  2445. 
no  rule  of  law  requiring  distrust  of  such  testimony,  S  2446. 
instructions  under  this  head,  §  2447. 

instructions  as  to  the  credence  to  be  given  to  the  unsworn 
statement  of  the  accused,  §  2448. 
Jury  instructed  to  give  what  weight  they  think  it  en- 
titled to,  §  2449. 
what  further  cautions  given  concerning  it,  S  2450. 
instructions  as  to   failure  of  the  accused  to  testify, 
§  2451. 
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ACT  OP  GOD, 

defense  of,  in  case  of  loss  by  common  carrier,  |  1850. 

ACTIONS. 

against  witnesses  for  non-attendance,  §  17.8. 

to  abate  a  nuisance,  by  whom  brought,  §  1924. 

whether  by  tenant  or  remainder-man,  S  1924. 
ACTS, 

previous  hostile  acts  of  witness  shown  In  impeachment,  (  490. 

ACTUAL  BIAS, 

of  jurors,  a  ground  of  challenget  t  62. 

AD-QUOD  DAMNUM. 

See  EMINENT  DoMAm;  Vikw, 

ADMINISTRATOR, 

right  to  open  and  close  on  exceptions  to  final  settlement,  (  248, 
See  ExEGUTOBS  and  Adminibtratobs. 

ADMISSIBILITY  OP  EVIDENCE, 

of  Question  on  cross-examination  as  dependent  on  admissibility  on 

direct  examination,  S  423. 
judge  must  decide  all  preliminary  questions  of  fact  involved  in, 

§§  318,  838,  1023. 
See  Examination  of  Witnesses. 

ADMISSION, 

of  plaintiffs  cause  of  action,  how  affects  right  to  begin  and  reply, 
I  256. 

effect  of  admitting  part  of  plaintiffs  cause  of  action,  8  256. 
of  counsel,  effect  of  upon  offers  of  evidence,  S  361. 
witness  must  at  least  give  substance  of,  §  387. 
by  witness,  of  previous  contradictory  statements,  effect  of,  §  506. 

what  if  witness  does  not  remember,  §  507. 

what  if  witness  neither  admits  nor  denies,  §  607. 
in  the  pleadings,  effect  of,  §  197. 
of  State's  attorneys,  §  198. 
solemnity  and  formality  in  admissions  of  counsel,  §  201. 

casual  remarks  of  counsel  not  considered  as  admissions,  §  201. 

declarations  of  counsel  that  evidence  is  offered  for  a  limited 
purpose,  §  201. 
when  failure  to  object  to  evidence  construed  as  an  admission,  §  201. 
whether  admission  of  fact  precludes  proof  of  it,  §  361. 
facts  admitted  withheld  from  jury,  §  1030. 

effect  of  previous  contradictory  admissions,  a  question  for  Jury, 
§  1041. 

ADULTERY, 

evidence  of  previous  familiarities  admissible,  S  884. 
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ADVERSE  POSSESSION. 
See  Possession. 

ADVERSE  WITNESS, 

croaa-ezamination  of,  whose  deposition  has  been  taken,  S  424. 

AFFIDAVIT. 

of  same  witness,  used  as  memorandum  to  refresh  recollection,  S  401, 

subsec.  3,  p.  408. 
under  New  York  statute  compelling  the  production  of  books  and 

papers,  §  756. 
patting  in  evidence  affidavit  of  opponent,  S  S37. 
does  not  render  counter  affidavit  admissible,  §  837. 
what  admissible,  showing  Improper  method  of  arriving  at  verdict, 

§  2603. 
on  motions  for  new  trial  generally,  (  2758. 
Ume  of  filing,  §  2760. 
their  sufficiency,  9  2761. 
should  show  what,  8  2761. 
of  newly  discovered  evidence,  S  2762. 
showing  misconduct  in  argument,  §  962,  subsec.  1. 
can  only  be  shown  in  appellate  court  by  bill  of  exceptions,  (  2774. 

AFFIDAVITS  OF  JURORS, 

received  to  show  embracery,  S  2560. 

not  received  to  impeach  their  verdict,  S  2618. 

or  to  show  that  they  did  agree,  §  2618. 

or  that  the  verdict  rendered  was  not  that  of  the  particular 
Jurors,  §  2618. 

or  to  show  grounds  of  verdict,  §  2618. 

otherwise,  to  show  mistake  in  announcing  verdict,  §  2619. 
admissible  as  to  matters  taking  place  in  court,  §§  2619,  2620. 

such  as  on  the  delivery  of  the  verdict,  §  2619. 

or  to  explain  their  verdict,  §  2623. 

or  to  show  misconduct  of  parties,  §  2624. 
or  of  their  bailiff,  9  2625. 

or  to  show  incompetency  of  jurors,  S  2626. 
exceptional  rules  admitting  such  affidavits,  9  2627. 

AFFINITY, 

defined,  9  61. 

See  Consanguinity  and  Atfinitt. 

AFFIRMATION, 

when  witness  not  entitled  to  affirm,  9  187. 

administered  to  witness  scrupulous  of  taking  oath,  §  865. 

AGED  WITNESSES, 

Judge  to  compel  respectful  treatment  of,  9  354. 
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AGENCY, 

notice  to  produce  papers  at  trial  served  on  agent,  §  781. 
authority  of  insurance  agent  to  waive  conditions  in  policy,  §  1281. 
when  relation  of  principal  and  agent  exists,  question  for  jury,  §  1368. 
scope  of  agent's  authority,  when  a  question  of  law  and  when  of 

fact,  §  1370. 
notice  of  limitation  upon  such  authority,  question  of  fact,  §  1371. 
whether  a  factor  obeyed  his  instructions  question  of  fact,  §  1372. 
whether  a  warehouseman  received  goods  as  agent  or  carrier,  ques- 
tion of  fact,  §  1373. 
whether  an  agent  had  implied  power  to  borrow  money,  question  of 

fact,  §  1375. 
authority  of  railway  station  agent,  when  a  question  of  law,  S  1377. 
powers  of  bank  cashier,  a  question  of  law,  §  1378. 

what  powers  the  law  ascribes  to  such  an  officer,  §  1378. 
authority   of  husband  to   employ  attorney  for  wife,  question  of 

fact,  §  1379. 
knowledge  of  wife  that  husband  was  causing  repairs  to  be  made  upoji 

her  property  does  not  establish  agency,  S  1343,  n."14. 
whether  act  of  co-partner  within  scope  of  business,  question  of 

fact,  §  1380. 
reasonable  time  for  disaffirmance  of  unauthorized  acts  of  agent, 

§  1544. 
reasonable  time  for  accepting  an  agency,  S  1548. 
negligence  of  agent,  question  for  Jury,  §  1704. 
knowledge  of  the  want  of  authority  of  an  agent  to  make  represen- 
tations, question  of  fact,  §  1955. 
See  Ratification. 

AGGRAVATION  OP  DAMAGES, 

unsuccessful  attempt  at  justification  in  slander  or  libel,  §§  2039,  2040. 

AGGREGATIO  MENTUM, 

what  in  relation  to  the  question  of  sale  or  no  sale,  §  1162. 

AGREED  CASE, 

judge  decides  all  questions  upon,  both  of  law  and  fact,  §  1021. 
nature  of  a  case  stated,  §  2661. 

AGREEMENTS, 

See  Stipulations;  Admission. 

AGRICULTURAL  USAGE, 

whether  drains  made  in  furtherance  of,  question  of  fact,  (  1895. 

ALABAMA, 

rule  as  to  abuse  of  right  of  argument  restated  in,  S  d67. 

ALIBI, 

defense  of,  not  to  be  disparaged  in  instructing  the  jury,  S  2433. 
caution  as  to  this  defense  in  Webster's  case,  §  2434. 
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ALIBI — Continued, 

application  of  the  rule  of  reasonable  doubt  to  this  defense, 

§  2435. 
Tlew  that  an  alibi  is  an  extrinsic  defense,  as  to  which  the 
burden  is  on  the  accused  to  establish  it  by  a  pre- 
ponderance of  evidence,  §  2437. 
Jury  how  instructed  where  this  view  prevails,  §  2438. 
other  instructions  as  to  this  defense,  S  2439. 
model  of  a  complete  hypothetical  instruction  as  to  this  de- 
fense, S  2440. 
when  court  not  required  to  charge  as  to  this  defense, 

§  244L 
effect  of  an  unsuccessful  attempt  to  prove  an  alibi, 
S  2442. 
recent  possession  of  stolen  goods  and  defense  of  alibi,  §  2542. 

ALIENAGE, 

a  ground  of  challenging  juror,  §  64. 

objection  to  juror  for,  waived  unless  made  before  verdict,  §  116, 
p.  134. 

ALIENS. 

jury  de  meditatae  linguae,  in  case  of,  (  8. 
disqualified  for  jury  duty,  8  10,  p.  12. 

ALLEGATA  ET  PROBATA. 
See  Variance. 

ALLETYS. 

See  Highways. 

ALTERATION  OF  WRITINGS, 

what  questions  for  court  and  what  for  Jury,  §§  1392-1404. 
fact  of  alteration,  a  question  for  jury,  §  1392. 
time  of  alteration  for  jury,  §  1393. 

presumption   that  alteration   was   made   before 

signing,  §  1393. 
view  that  there  is  no  presumption  of  law  on  this 

question,  §  1393. 
whether  the  alteration  requires  explanation  de- 
termined by  the  court,  §  1393. 
rule  in  tHe  case  of  negotiable  instruments,  §  1394. 
various   illustrations  of  effect  of  alterations,   §   1394, 
n.  10,  11,  12,  21. 
materialty  of  alteration  a  question  of  law,  §  1395. 
certified  copy  not  best  evidence,  §  1393,  n.  7. 
policy  of  the  law  not  to   permit  unauthorized  alterations, 

§  1395. 
authority  for  making  alteration  a  question  of  fact,  §  1396. 

where  instrument  delivered  in  blank  as  an  escrow, 
i  1396. 
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ALTERATION  OP  WRITINGS— Confinwed. 

by  whom  made  and  whether  fraudulent,  a  question  for  Jury* 
S  1397. 
these  questions  how  settled,  §  1398. 
whether  an  alteration  of  a  negotiable  instrument  calculated 
to  excite  suspicion  and  provoke  inquiry,  question  of  fact, 
S  1399. 
opposing  view  that  it  is  a  question  of  law,  §  1400. 

AMBIGUITIES, 

in  writing,  explained  by  parol  evidence,  question  for  jury,  §  1083. 
where  there  are  several  written  instruments  also  explained 

by  parol  evidence,  §  1083. 
when  parol  evidence  is  admitted  to  explain  a  will,  §  1084. 
how  Jury  instructed  in  such  a  case,  §  1085. 
In  policy  of  fire  insurance  in  respect  of  articles  insured,  |  1306. 

AMEaVDED  SWEARING, 

suspected  and  abhorred  by  the  law,  S  350. 

AMENDMENT, 

reswearing  jury  after  amendment  of  pleading,  §  106. 
of  verdicts,  §§  2642,  2643. 

sending  jury  back  to  correct  verdict,  $  2688. 

foreman  signing  after  verdict  brought  into  court,  S  2684. 
of  special  verdicts,  §  2656. 

power  of  court  to  supply  undisputed  or  established  facts, 
§  2656. 

of  motion  for  new  trial,  §  2729. 

of  bills  of  exceptions,  §  2828. 

AMERICAN  RULE, 

of  strict  cross-examination,  S  432,  et  seq. 

AMICUS  CURIAE, 

when  heard  and  when  not,  S  1010. 

counsel  for  a  deceased  party  as  amicus  curiae,  §  1010. 

counsel  interested  in  similar  cases,  §  1010. 

ANARCHISTS, 

prejudice  against,  does  not  disqualify  juror,  8  78. 

ANIMALS, 

scienter  in  the  owner  of  a  vicious  animal,  question  of  fact,  |  1498. 
See  Doo;  Domestic  Animals. 

ANIMUS, 

of  witnesses,  developed  on  cross-examination*  (  415  et  seqp 

ANIMUS  REVBRTENDI, 

question  of  fact,  §  1442. 
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ANSWER, 

to  notice  document  at  trial  not  evidence  In  the  case,  S  793. 

ANTICIPATE  DEFENSE, 

Judge  may  allow  plaintiff  to,  in  examining  witnesses,  §  345. 

APPEAL, 

not  a  remedy  In  case  of  commitment  for  contempt,  §  140. 
from  refusal  to  set  aside  voluntary  nonsuits,  §S  2237,  2238. 
difficulty  of  review  by,  where  the  Jury  have  made  a  view,  §  900. 
how  courts  have  dealt  with  this  difficulty,  §  901. 
observations  upon  this  subject,  §  902. 
report  of  road  viewers  not  evidence  on  appeal,  §  903. 
how  question  of  Improper  limiting  of  time  of  argument  presented 

for  review,  §  926. 
question  of  abuse  of  privilege  of  argument,  how  saved  for  review, 
§  962. 
when  by  affidavits  on  motion  for  new  trial,  §  962,  subsec  1. 
generally  by   objections,   exceptions   and   bill   of   execution, 
§  962,  subsec.  2. 
record  must  show  what  language  was  used,  §  962,  subsec.  2. 
Judge  declares  on  second  trial  the  law  as  pronounced  by  appellate 

court,  §  1061. 
presumption  as  to  written  Instructions  on  appeal,  S  2385. 
manner  of  presenting  for  appellate  review.  Irregularities  In  taking 

out  papers  by  jury,  §  2593. 
question  of  misconduct  of  jury,  how  saved  for  review,  §  2615. 
decisions  appealable,  §§  2865a-2865f. 

of  causes  wherein  appeals  or  writs  of  error  lie,  §  2865a. 
bona  fides  of  controversy,  S  2865a. 
of  feigned  and  fictitious  suits,  §  2865b. 

must  be  subsisting  question  on  which  Judgment  may  immedi- 
ately operate,  §  2865b. 
result  if  situation  changes  whereby  question  becomes  aca- 
demic, §  2865b. 
questions  appealable,  §  2865c. 

from  interlocutory  orders,  when,  S  2865c. 

order  may  not  be  reviewable  on  appeal  from  final  Judgment, 

§  2865c. 
final  judgment  in  sense  from  which  appealable,  §  2865c. 
Interlocutory  judgments  defined,  9  2865d. 
same  appealable  or  not,  §  2865e. 
rulings  in  various  Jurisdictions,  §  2865e. 
decisions  of  intermediate  appellate  courts,  §  2865t 
judgment  final,  when,  §  2865f. 
or  where  appeal  dismissed,  §  2865f. 

APPEAL  OF  MAYHEM, 

inspection  in  case  of,  §  850. 
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APPEALS  TO  SYMPATHY, 

how  far  indulged  in  argument,  S  dSL 

APPBARANCES, 

witness  allowed  to  testify  as  to,  8  379. 

APPRENTICE, 

action  for  concealing  and  harboring,  S  1149, 
under  voidable  indentures,  cannot  recover  wages,  S  1151. 
when  infar.t  may  d^saffxio  and  sue  for  reasonable  value  of  serv- 
ices, 9  1151. 

APPURTENANCES, 

what  are,  a  Question  tor  jfury,  §  1477. 

whether  an  objpct  an  appurtenance,  a  question  of  law,  $  1126. 

what  is  an  appurtenance  to  a  steamboat,  a  question  of  fact,  8  1518. 

ARBITRATORS, 

affidavU<2  of,  when  not  received  to  impeach  award,  8  2619. 

4  WirMFJNT. 

of  fh»  right  of  argument  generally,  98  920-930. 

right  of  parties  to  argument  by  counsel,  8  920. 
in  criminal  cases,  9  921. 

court  no  power  to  deny,  8  921. 
waiver  of  this  right,  9 §  920,  922. 
constitutional  right  to  appear  and  defend  by  counsel,  8  920. 
office  of  counsel  that  of  aids  or  helps,  8  920. 

whether  Judge  can  dispose  with  aid  or  help,  8  920. 
not  bound  to  hear  argument  on  unavailing  questions, 

8  920. 
nor  where  right  of  argument  waived,  8  920. 
limitations  under  special  circumstances,  8  924,  n.  18. 
limiting  time  of  argument,  8  923. 

matter  of  sound  discretion,  8  923. 
extends  even  to  capital  cases,  8  923. 
what  limitations  have  been  upheld,  8  924. 
what  limitations  have  not  been  upheld,  8  925. 
question  how  presented  for  review,  8  926. 
practice  of  limiting  time  among  the  ancients,  8  927. 
limiting  number  of  counsel  and  number  of  speeches,  8  928. 
discretionary  power  to  limit  number  of  counsel,  8  928. 
in  case  of  several  joint  parties,  8  928. 
in  case  of  adversary  parties  Joined  against  their  will, 

8  928. 
as  between  senior  and  Junior  counsel,  8  928. 
statutory  rules  prohibiting  such  limitations,  8  929. 
in  North  Carolina,  8  929. 
in  Iowa,  8  929. 
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ARGUMENT— Confiniied. 

order  of  making  the  argument,  S  930. 

the  approved  order  suggested,  S  ^31. 

tn  states  when  right  in  defendant  when  he  Introduces 

no  testimony,  §  255,  n.  18. 
effect  of  waiving  the  opening  statement,  §  932. 
waiver  of  right  to  open  waives  right  to  close  when, 
§  259,  n.  22. 
scope  of  the  opening  statement,  S  933. 

when  counsel  not  Interrupted  In  opening  statement, 

§  933. 
what  must  be  stated  in  the  opening  argument,  S  934. 
effect  of  waiving  the  opening  argument,  S§  934,  936. 

whether   defendant   can,  by   waiving  argument 
after  opening  statement,  cut  off  plalntifTs  right 
of  reply,  §  936. 
rule  requiring  opening  counsel  to  deliver  his  points, 

§  934. 
duty  of  prosecuting  attorney  In  this  regard,  §  934. 
limits  of  concluding  argument,  §  936. 

right  of  reply  to  new  matter  adduced  therein,  S  936. 
subject  to  courts  discretion,  §  935. 
of  the  right  to  argue  questions  of  law  to  the  jury,  §§  940-951. 
counsel  not  permitted  to  argue  propositions  of  law  excluded 
by  court,  S  943,  n.  10a. 
how  far  juries  are  judges  of  the  law,  8§  940,  2132,  2149. 
not  judges  of  the  law  in  civil  cases,  S  941. 
Jurisdiction  in  which  argument  of  law  to  jury  not  per- 
mitted, 8  942. 
no  right  to  argue  constitutional  questions  to  them, 

8  942;  contra,  8  2140. 
Jurisdictions  in  which  argument  of  law  to  jury  per- 
mitted, 8  943. 
views  of  Shaw,  C.  J.,  in  Com.  v.  Porter,  8  943. 
argument  against  the  law  as  laid  down  by  the  court. 
8  944. 
this  right  upheld  where  juries  are  judges  of  the 

law,  8  944. 
denied  in  most  jurisdictions,  8  944. 
question  not  reviewed  unless  it  appear  what  the  com- 
ments were,  8  944. 
right  to  read  books  of  the  law  to  the  jury,  8  945. 
rule  as  to  reading  law  books  to  jury  where  jury  judge  of  law 
and  fact,  §  941,  n.  1. 
this  right  generally  denied,  8  945. 
view  that  it  is  discretionary  with  the  court,  8  945. 
court  may  curtail  this  right  within  reasonable  limits, 
8  946. 
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ARGUMENT— Oonfinwcd. 

what  refusals  have  been  upheld,  §  946. 

no  right  to  read  foreign  decisions,  §  946. 

nor  to  read  law  books  upon  questions  of  fact,  §  947. 

reading  former  decision  of  Supreme  Court  in  same 

case  not  allowed,  §  948. 
reading  or  stating  good  law  to  the  Jury,  §  949. 

presents  no  ground  of  new  trial,  §  949. 
stating  bad  law  to  the  jury,  §  950. 

cured  by  corrective  power  of  court,  S  950. 
doctrine  of  this  chapter  restated,  §  951. 
Instructions     removing     prejudicial     impressions     acquired 
through  argument,  §  951. 
abuses  of  the  right  of  argument,  §§  955-1010. 

duty  of  the  Judge  to  prevent  abuses  of  this  right,  §  955. 

to  correct  misrepresentations  of  counsel  as  to  the  facts, 

§  956. 
court  may  admonish  counsel  when  statements  of  law  or 

fact  are  misleading,  §  983,  n.  28. 
to  rebuke  misconduct  in  argument,  §  958. 
large  discretion  over  this  subject,  S  958. 
but  duty  to  interfere  in  some  way  when  appealed  to 

imperative,  §  958. 
checking  appeals  to  sympathies  of  Jurors,  S  959. 
preventing'  allusions  to  consequences  of  verdict,  §  959. 
duty  of  court  to  check  counsel  in  argument  of  im- 
proper matter,  when,  §  959,  n.  22,  24,  26,  30. 
duty  of  counsel  to  object  to  improper  argument,  §  957. 

exceptional  rule  in  Texas,  §  957,  p.  738,  n. 
what  will  cure  the  prejudice,  §  960. 

rebuke  from  the  bench  generally  sufficient,  S  960. 
especially  if  followed  by  apology,  §  960. 
not  cured  by  churlish  proposal  to  take  it  back,  S  960. 
when  cured  by  instruction,  when  not,  §§  960,  961. 
illustrated  by  the  case  of  Fry  v.  Bennett,  §  961. 
statements  of  counsel  as  to  unlawful  sale  of  liquor, 
incurable  error,  when,  §  977,  n.  5. 
Question  how  saved  for  review,  §  962. 

by  affidavits  submitted  on  motion  for  new  trial,  S  962, 
subsec.  1. 
this  method  generally  ineffective,  §  962,  subsec.  1. 
by  objections,  exceptions  and  bill  of  exceptions,  §  962, 

subsec.  2. 
bill  of  exceptions  must  show  what  was  said,  §  962, 
subsec.  2. 
misconduct  of  stating  to  the  Jury  prejudicial  facts  which  are 
not  in  evidence,  §  963. 
such  misconduct  ground  for  new  trial,  §  963. 
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ARGUMENT — Continued. 

rule  does  not  extend   to  immaterial   matters  If  not 

prejudicial,  8  963. 
nor  to  erroneous  statements  of  the  testimony,  §  963. 
nor  to  assumption  that  facts  testified  to  by  party's 

own  witnesses  are  proved,  8  963. 
nor  to  overstatement  of  facts  in  evidence,  8  963. 
nor  to  facts  testified  to  by  the  attorney  as  a  witness, 

8  963. 
instances  of  reversals  because  of  such  prejudicial  state- 
ments, 8  966. 
doctrine  restated  in  Alabama,  §  967. 
doctrine  restated  in  Texas,  8  968. 
commenting  on  evidence  which  has  been  excluded,  8  969. 
on   defendant's  character,   evidence  as  to  which  has 

been  excluded,  8  970. 
comments,  not  supported  by  evidence,  on  character  and 

credibility  of  witnesses.  8  971. 
expressed  belief  in  guilt  or  innocence,  8  972. 
alluding  to  former  trials  of  the  same  case,  8  973. 
when  challenged  for  not  bringing  suit  in  own  state, 

plaintifT  may  show,  8  987,  n.  42. 
appealing  to  local  prejudice,  8  974. 
appealing  to  religious  prejudice,  8  975. 
a  catalogue  of  prejudicial  statements  which  produced 

reversals,  8  976. 
referring  to  recent  crimes,  lax  administration  of  the 
law,  etc.,  8  977. 
limits  within  which  rulings  of  trial  court  control,  8  964. 
not  controlled  unless  discretion  abused,  8  964. 
conclusion  of  the  trial  on  the  facts  deferred  to,  8  964. 
conclusion  as  to  how  far  remarks  where  prejudicial 
deferred  to,  8  964. 
Judicial  observations  on  the  limits  allowed  to  argument,  8  966. 
observations  of  Fowler,  J.,  in  Tucker  v.  Henniker,  8  965. 
of  Ryan,  C.  J.,  in  Brown  v.  Swineford,  8  965. 
of  Lumpkin,  J.,  in  Berry  v.  State,  8  965. 
of  Moore,  J.,  in  Thompson  v.  State,  8  965. 
Indulgence  extended  to  extravagant  declamation,  exaggera- 
tion, erroneous  statements  of  the  evidence,  8  978. 
illustrations,  8  979. 

demanding  a  conviction,  8  979. 
indulgence  extended  to  the  use  of  epithets  and  vitupera- 
tion, 8  980. 
calling  the  defendant  a  murderer,  8  980. 
appeals  to  the  sympathies  of  the  jurors  overlooked, 
8  981. 
stage  performance  of  the  widow  in  tears,  8  981. 
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ARGJJMKNT— Continued. 

tricks  of  advocacy,  side-bar  remarks,  S  982. 
bad  logic  and  bad  law,  S  9S3. 

Btatements  which  have  been  excused  rather  than  Jus- 
tified, S  9S4. 
alluding  to  historical  facts,  §  984. 

to  other  similar  historical  cases,  §  984. 

to  resemblances  apparent  to  jurors  on  Inspection, 

S  984. 
to  the  recitals  of  the  pleadings,  S  984. 
.  a  catalogue  of  Irregularities  In  criminal  cases  which 
have  been  overlooked,  S  985. 
prejudice  not  cured  by  similar  misconduct  in  opposing  coun- 
sel, 8  986. 
illegitimate  argument  first  commenced  by  opposing  counsel, 

§  987. 
where  remark  of  counsel  outside  record  provokes  similar 
remark  from  opposing  counsel,  S  987,  n.  42;  §  989, 
n.  47. 
gives  free  scope  in  reply,  §  987. 
at  least  allows  proper  comments,  S  987. 
illustrations,  §  988. 
matters  which  have  been  held  fair  subject  of  comment,  S  989. 
subordination  of  witnesses,  §  989. 
failure  to  produce  evidence,  §  989. 
where  counsel  challenges  opposite  party  to  show  cer- 
tain testimony  not  produced,  §  987,  n.  43. 
allusions  to  interest  of  witness,  S  989. 

to   contractual    relations   between   witness   and 

party,  §  989. 
to  the  testimony  of  the  prisoner  in  his  own  be- 
.     half,  §§  646,  989. 

but  not  to  his  failure  to  take  the  stand,  §  989. 
to  his  refusal  to  answer  on  ground  of  privilege, 

8  989. 
to  mode  of  framing  questions  in  a  deposition, 

§  989. 
to  other  matters  which  appear  of  record,  §  989. 
to  facts  which  have  transpired  in  the  progress  of 
the  case,  §  989. 
such  as  "dilly-dallying  with  the  case,"  §  989. 
to  admissions  of  prisoner's  wife,  §  989. 

such   matters  within  discretion  of  trial  court, 
I  989. 
reading  documentary  evidence  to  the  jury,  §  990. 
reading  from  the  notes*  of  the  official  stenographer, 
§  990. 
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ARGUMENT— Cotittnu^ 

lue  of  maps,  plans,  diagrams,  etc^  which  are  not  In 

evidence,  (  992. 
referring  to  the  failure  of  the  opposite  party  in  a  ciyll 
case  to  testify,  S  993. 
▼lew  that  such  reference  not  allowed,  §  993. 
contrary  view  on  principle,  §  993. 
reading  newspapers  to  the  jury,  S  994. 
reading  books  of  science  to  the  Jury,  §  995. 

such  books  not  evidence,  S  996. 
books  of  general  history  read  from,  §  996. 
domestic  law  books  read  from,  when,  §  996. 
medical  books  not  read  from,  §  996. 

instances   affirming  and   disaffirming   the  rule, 

§  997. 
whether  silch  books  read  for  argument  or  illus- 
tration, §  998. 
question  how  far  in  discretion,  S  998. 
Instructing  jury  that  such  books  not  evidence, 

S  999. 
illustrations  under  this  rule,  §  1000. 
referring  to  failure  of  prisoner  to  testify,  §  1001. 
rule  that  such  reference  not  allowed,  S  1001. 
instances  under  the  rule,  §  1002. 
comments  of  the  author  on  the  rule,  §  1003. 
duty  of  prosecuting  attorney  to  conceal  the 
law  in  this  respect  from  the  jury,  §  1003. 
defendant's    privilege    of    concealing    the 
truth  from  the  jury,  §  1003. 
commenting  on  failure  to   call  prisoner's  wife  as  a 
witness,  S  1004. 
such  comments  irregular,  S  1004. 
but  allowed  in  Texas,  §  1005. 
enlarging  on  prisoner's  right  to  be  silent,  §§  1005,  1006. 

no  right  of  reply  to  such  argument,  §  1006. 
commenting  on  the  difference  between  original  and 

amended  pleadings,  §  1007. 
suffering  the  audience  to  applaud  the  State's  counsel, 
9  1008. 
dvil  responsibility  for  words  spoken  in  forensic  debate,  S  1009. 
so  of  words  written  in  judicial  proceedings,  S  1009. 
privileged,  if  pertinent  to  the  Issues,  §  1009. 
although  spoken  ex  malitia,  §  1009. 
otherwise,  if  outside  of  the  issues  and  malicious, 
§  1009. 
commenting  upon  a  stipulation  as  to  what  an  absent  witness  would 
testify,  §  202. 
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ARGUMENT— Oonttntted. 

argument  of  objections  to  evidence,  §  712. 
refusal  to  hear  such  argument,  §  712. 
hearing  It  in  presence  of  the  jury,  §  712. 
ARRAY, 

drawing  the  panel  or  array  of  Jurors,  §  15. 

ARREST, 

witness  privileged  against,  while  attending  court,  §  185. 

privilege  of  member  of  Congress  against,  §  186. 

time  during  which  member  of  parliament  privileged  from  arrest, 

§  1577. 
whether  there  was  an  intent  to  arrest,  a  question  of  fact,  S  1363. 
question  of  fact  when  person  voluntarily  accompanies  policeman 

and  consents  to  being  searched,  §  1367,  n.  50. 
certain  acts  deemed  as  amounting  to,  §  1348,  n.  1,  2,  3,  4,  7. 
order  of,  whether  countermanded  within  reasonable  time,  S  1559. 
reasonable  appearance  of  offense  having  been  committed,  to  Justify 

arrest  without  warrant,  S  2175. 
necessity  of  taking  life  In  order  to  prevent  a  rescue,  question  of 

fact,  9  2177. 
necessity  of  tying  the  prisoner,  §  2180. 

ARREST  OF  JUDGMENT, 

motion  for,  made  after  motion  for  new  trial,  §  2726. 

ARRESTED, 

cross-examination  as  to  whether  witness  has  been,  |  467. 

ART  AND  SKILL, 

questions  of,  generally  for  the  Jury,  §  1697. 

"AS  SOON  AS  POSSIBLSL* 
meaning  of,  §  1532. 

ASSIGNMENT, 

whether  a  transaction  a  purchase,  or  assignment  pro  tanto  of  a 

mortgage,  decided  by  a  Jury,  §  1115. 
reasonable  time  for  bankrupt's  assignee  to  accept  or  decline  shares 

of  unpaid  stock,  §  1549. 
whether  a  note  assigned  for  benefit  of  creditors,  a  question  of  law, 

9  1240. 

ASSIGNMENT  OF  ERRORS, 

In  motions  for  new  trial,  $  2754. 

insufficiency  of  evidence,  §  2755. 

error  in  admitting  and  excluding  evidence,  S  2758. 

In  giving  and  refusing  instructions,  §  2757. 

ASSOCIATION  FOR  SUPPRESSION  OF  CRIME, 
member  in,  when  disqualified  as  juror,  §  66. 
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ASSUMING  FACTS, 

in  the  examination  of  witnesses,  §  869. 
in  instructing  Juries,  §  2296. 

ASSUMPSIT, 

view  not  granted  in  assumpsit  for  work  and  labor  done,  §S  879,  883. 
when  a  party  may  waive  tort  and  sue  in  assumpsit,  §  1149. 

ATROCIOUS  BATTERY, 

inspection  in  case  of,  fi  850. 

ATTACHMENTS, 

for  witnesses,  fi  161. 

whether  a  matter  of  discretion,  fi  162. 

personal  service  of  subpoena  necessary  before,  fi  163. 

what  will  excuse  non-attendance,  fi  164. 

not  issued  when  oppressive  or  dangerous  to  health,  fi  164. 

when  attachment  Issues  in  first  instance,  fi  165. 

service  and  return  of,  fi  166. 

hearing  the  witness'  excuse,  fi  167. 

purging  his  contempt,  fi  167. 

his  punishment — fine — commitment,  fifi  167,  168. 

his  relief  by  habeas  corpus,  fi  170. 
ATTAINT, 

of  Juries  under  the  old  law,  fi  2135. 

ATTENDANCE, 

of  witnesses,  how  compelled,  fifi  155-185. 

ATTORNEYS  AND  COUNSELORS, 

when  not  disqualified  to  act  as  officer  in  drawing  Jury,  fi  35. 
contempts  by,  fi  136. 

when  disbarred  for  contempt,  §  127,  p.  155. 
when  disbarred  or  suspended  for  contempt,  fi  137. 
not  disbarred  for  default  as  a  witness,  §  168. 
prisoner  entitled  to  aid  of  counsel  in  making  challenges,  fi  95. 
not  permitted  to  argue  question  before  triors,  fi  95. 
hasty  acceptance  by  one  counsel  not  binding,  fi  95. 
extent  of  authority  of,  in  management  of  cause,  §  190. 
where  attorney  known  to  have  authority  to  compromise,  private  in- 
structions unknown  to  opposite  party  not  binding,  §  190,  n.  1. 
what  he  may  do,  fi  190. 

offering  reward  for  arrest  when  binding,  fi  190,  n.  2. 
what  he  may  not  do,  fi  192. 
binding  nature  of  his  stipulations,  fi  193. 
stipulations  how  far  binding,  fi  191,  n.  9,  12,  13. 
setting  them  aside  and  relieving  against  them,  §  194. 
seeking  relief  from  stipulation  what  required,  fi  194,  n.  27,  ^8,  29,  30 
agreements  that  several  causes  shall  abide  the  event  of  one,  fi  195. 
that  the  opposite  party  may  take  judgment,  fi  196. 
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ATTORNEYS  AND  COUNSELORS— Confinwed. 
admisBionB  in  the  pleadings,  fi  197. 
admlBslons  and  agreements  of  State's  attorney,  S  193. 
stipulation  cannot  confer  jurisdiction,  §  199. 
verbal  stipulations  of,  how  far  binding,  §  200. 
solemnity  and  formality  required  in  admissions  of,  S  201. 
interpretation  of  various  stipulations  and  agreements  of,  S  202. 
further  illustrations  of  the  effect  of  stipulations,  §  202,  n.  64. 
control  of  intercourse  with  court,  §  206. 
Irregular  to  call  an  attorney  to  preside  as  Judge,  §  211. 
when  improper  to  grant  leave  of  absence  to  counsel,  §  217. 
complaints  of  Judge  for  unnecessarily  consuming  time,  §  218. 
Judge  may  ask  pertinent  questions  of,  §  220. 
court  may  prescribe  what  counsel  shall  examine  and  cross-examine, 

§420. 
testifying  as  a  witness,  may  argue  as  counsel,  S  963. 
may  appear  as  special  counsel  employed  by  private  parties  to  assist 

prosecuting  attorney,  §  1010. 
right  of  argument  by  counsel,  §§  920,  936. 

must  object  at  the  time  improper  papers  are  handed  to  Jury,  §  2591. 
duty  of,  in  drawing  up  special  verdict,  §  2655. 
notice  to  produce  papers  at  trial  served  on,  §  781. 
whether  guilty  of  negligence,  question  for  Jury,  §  1700. 

ATTORNEY  AND  CLIENT, 

communication  between,  how  far  privileged,  §§  296-302. 

not  privileged  if  made  in  presence  of  third  person,  S  296. 
not  privileged  if  made  to  other  persons,  §  296. 

save  as  interpreter,  §  296,  p.  308. 
statements  of  third  person  to  client  not  privileged,  §  296, 

p.  308. 
attorney's  knowledge  derived  otherwise  than  from  client  not 

privileged,  §  296,  p.  308. 
papers   entrusted  to  attorney,   when  not  privileged,   §   296, 

p.  309. 
history  of  this  privilege  by  Daly,  F.  J.,  §  297,  p.  310. 

ancient  rule  of  privilege  against  giving  evidence  against 

one's  self,  §  297. 
this  rule  limited  where  questions  of  crime  involved, 

§  298. 
rule  as  to  confidential  communications  between  attor- 
ney and  client  explained,  S  299. 
witness  not  exclusive  judge  of  the  privilege,  §  300. 
effect   upon    these    principles   of    statutes   compelling 
parties  to  testify,  §  301. 
privilege  of  attorney  not  greater  than  that  of  client,  §  302. 

AUCTION  SALES, 

fraud  at  auction  sales,  question  of  fact,  §  1953. 
by-bidding  at  such  sales,  good  faith  in,  question  of  fact,  §  1954. 
Trials — 243. 
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AUDITORa 

right  to  open  and  close.  In  proceedings  on  reports  of,  5  248. 

AUTHENTIC  SOURCE, 

opinions  derived  from,  disqualifying  jurors,  ft  78. 

AUTHENTICATION, 

of  documents  in  a  deposition,  §S  826,  826. 

AUTHORITY, 

witness  not  allowed  to  state  whether  authority  existed,  5  878. 
resting  in  oral  speech,  Jury  to  determine,  S  1109. 
of  insurance  agent  to  waive  conditions  of  policy,  fi§  1281,  1282. 
to  give  notice  on  behalf  of  a  surety  to  proceed  against  principal 

debtor,  §  1374. 
of  street  commissioner  in  making  repairs,  §  1376. 
of  railway  station  agent,  §  1377. 
of  bank  cashier,  fi  1378. 

of  husband  to  employ  attorney  for  wife,  I  1379. 
of  co-partner,  within  scope  of  partnership  business,  §  1380. 
for  altering  wHtten  instrument  after  signing,  question  of  fact,  §  1396. 
See  Agkmcy;  Ai.teration  of  Writings. 

AVOWRY, 

right  to  open  and  close  in  replevin  for  cattle  destrained  for  rent 
with  avowry  of  rent  in  arrear,  §  241. 

AWARD, 

award  of  arbitration  interpreted'  by  court,  §  1071. 

whether  made  within  a  reasonable  time,  §  1559. 

affidavit  of  arbitrators  to  impeach  award  for  fraud,  S  2619. 


BABY  CARRIAGE, 

when  a  nuisance,  8  1903. 

BAD  CHARACTER, 

evidence  of  general  bad  character  given  in  impeachment  of  wit- 
ness, §  622. 
See  Chabacteb. 

BAD  LAW, 

may  be  stated  in  arguments  to  jury,  subject  to  court's  correction, 
§  983. 

BADGES  OF  FRAUD, 
what  are,  §  2016. 
create  presumptive  evidence  of  fraud,  §  2016. 

BAGGAGE. 

See  Carriers  of  Passengers. 
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BAIL, 

when  sheriff  mar  take,  of  attached  witness,  §  166. 

BAILIFF. 

communication  between  Jurors  and,  5  2556. 

sworn  to  take  charge  of  jury,  §  2548. 

oath  administered  to  him,  §  2648. 

when  he  may  properly  administer  medicine  to  Jurors,  §  2669. 

BAILMENT, 

time  when  bailment  terminates,  question  of  fact,  §  1638. 

care  required  of  bailee,  question  for  Jury,  §  1703. 

demand  and  refusal  of  the  thing  bailed,  when  a  conversion,  §  1836. 

delivery  to  the  wrong  person  a  conversion,  §  1837. 

duty  of  one  surrendering  to  third  person,  §  1837,  n.  24. 

what  evidence  of  wrong  delivery  necessary  to  shift  the  burden  of 

proof,  §§  1838,  1839. 
whether  proof  of  loss  by  theft  exonerates  bailee,  §  1840. 
whether   plaintiff  must  give   other   evidence   showing  negligence, 

§  1840. 
circumstances  under  which  loss  by  theft  carries  presumption  of 

negligence,  §  1841. 
burden   of  proof   in  actions   against   carriers   and   other   bailees, 

§§  1853-1867. 
See  BuBDEN  of  Pboof;  Casbiebs  of  Qoods;  Cabbiebs  of  Passenoebs. 

BANK, 

whether  a  particular  place  of  business  is  a  bank,  question  of  fact, 
§  1515. 

BANK  CASHIER, 

authority  of,  a  question  of  law,  §  1378. 

what  powers  the  law  ascribes  to  this  officer,  §  1378. 

BANK  HOURS, 

presentment  of  commercial  papers  after  banking  hours,  5  1222. 

BANKRUPTCY, 

promise  to  pay  debt  discharged  by,  question  of  fact,  S  1267. 

reasonable  time  for  bankrupt's  assignee  to  accept  or  decline  shares 
of  unpaid  stock,  §  1549. 
BAR, 

control  of  intercourse  between  court  and,  S  206. 

See  Attobneys  aiyd  Counselobs. 

BARRATRY, 

commission  of,  in  marine  insurance,  §  1326. 

what  misconduct  amounts  to,  a  question  of  law,  §  1326. 

BASTARDY, 

proceedings  for,  whether  civil  or  criminal,  §  48. 
question  as  to  color  of  hair  and  eyes  of  child,  on  cross-examination, 
S  440. 
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BASTARDY — Continued. 

inspection  of  the  child  in  bastardy  proceedings,  S  856. 
inspection  of  young  babies  not  permitted,  S  856* 

BEGIN  AND  REPLY. 

See  Open  and  Closb. 

BELIEF, 

witness  may  testify  as  to  his  belief,  §  883. 

accused  person  may  testify  as  to  his,  §  648. 

certification  on  belief  not  sufficient  in  bill  of  exception,  S  2808. 

BENEVOLENT  SOCIETIES, 

members  of,  when  not  disqualified  as  Jurors,  §  C4. 

BEQUEST, 

whether  a  transfer  intended  as  a  gift  or  a  bequest  for  masses, 
question  of  fact,  S  1354. 

See  Wills. 
BIAS, 

as  a  ground  of  challenge,  §  72. 

objection  to  Juror  for,  waived  unless  made  before  verdict,  |  116, 
p.  136. 

shown  on  cross-examination,  §  450,  et  seq. 

See  Imflied  Bias. 

BILL  OF  EXCHANGE, 

Judge  decides  whether  inland  or  foreign,  with  reference  to  question 
of  stamp,  §  324. 

• 

BILL  OF  PARTICULARS, 

used   as  memorandum  to  refresh  recollection  of  witness,   S   401, 

subsec.  4,  p.  409. 
whether  Jury  take  out,  5  2581. 

BILL  OF  SALE, 

whether  intended  as  a  mortgage,  a  question  of  fact  In  legaj  actions, 

§  1124. 
in  such  cases,  rule  one  of  evidence,  and  not  of  procedure,  §  1124. 
where  conveyances  and  defeasance  simultaneously  executed,  ques- 
tion is  one  of  law,  §  1124. 
but  question  of  fact,  if  defeasance  executed  subsequently,  §  1124. 

BILLS  AND  NOTES. 
See  Negotiable  Instruments. 

BILL  OF  EXCEPTIONS, 

of  taking  exceptions  and  signing,  filing  and  amending  the  bill, 
§§  2801-2828. 
manner  of  taking  and  noting  the  exceptions,  §  2801. 

exceptions  must  be  taken  at  the  time  of  the  ruling, 
I  2802, 
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BILL  OP  EXCEPTIONS— Con«ni;e(f. 

and  renewed  in  motion  for  new  trial,  5  2803. 
and  an  exception  to  an  order  overruling  the  mo- 
tion preserved  by  bill  of  exceptions,  §  2804. 
exceptions  must  be  specific,  §  2806. 

and  not  taken  to  rulings  in  gross,  S  2806. 
necessity  of  signing  and  sealing  the  bill,  S  2807. 
certification  on  belief  insuflQcient,  §  2808. 
'bill  need  not  be  signed  instanter,  S  2809. 
'  rule  in  the  courts  of  the  United  States,  5  2810. 

must  be  filed  before  lapse  of  term,  §  2811. 

unless  time  extended  beyond  term  by  statute,  §  2812. 

or  by  stipulation,  §  2813. 

void  when   filed  before  expiration  of  statutory  time* 

§  2814. 
or  after  expiration  of  time  granted,  §  2815. 
rule  under  Indiana  statute,  §  2816. 
sufficient  if  filed  at  the  time  at  which  motion  for  new 

trial  is  overruled,  §  2817. 
whether  continuance  of  motion  for  new  trial  carries 

with  it  bill  of  exceptions,  §  2818. 
evidence  of  extension  of  time  granted  by  the  court, 

§  2819. 
nunc  pro  tunc  entry  showing  such  leave  granted,  §  2820. 
extending  the  time  already  granted,  fi  2821. 
in  criminal  cases  (Indiana),  §  2822. 
what  deemed  to  constitute  a  filing,  §  2823. 
fact  and  day  of  filing  how  shown,  §  2824. 
minute  order  making  bill  a  record,  §  2825. 
nunc  pro  tunc  entry  of  allowance,  §  2826. 
construction  of  order  extending  time  of  order  to  present  bill, 

§  2827. 
amendment  of  bills  of  exceptions,  §  2828. 
form  and  substance  of  the  bill,  S§  2770-2796. 
what  is  a  bill  of  exceptions,  §  2770. 
of  the  use  of  bills  of  exceptions,  §  2771. 
under  the  codes,  required  in  equity  proceedings,  S  2772. 
distinction  between  matter  of  record  and  matter  of  excep- 
tion, §  2773. 
Terdict  irresponsive  to  issues  or  uncertain  needs  no  bill  of 

exceptions  as  condition  precedent  to  attack,  S  2773,  n.  11. 
matters  which   can   only  be  shown  by   bill  of  exceptions, 
§§  2774,  2782. 
affidavits,  S  2774. 

facts  recited  in  written  motions,  S  2776. 
rulings  upon  motions,  §  2775. 
evidence  adduced  at  the  trial,  §  2777. 
statements  omitted  in  motion  for  new  trial,  8  2778. 
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statements   of   rulings   and   exceptions   made   by  the 

clerk,  S  2779. 
explanatory  notice  of  the  clerk,  §  2780. 
matters  which  need  not  be  shown  in  the  bill,  fi§  2781,  2782. 
reasons  for  the  judge's  rulings,  fi  2781. 
the  ^leadings,  ft  2782. 
when  bill  must  show  that  it  contains  all  the  evidence,  S  2783. 
how  this  statement  made,  §  2784. 
bill  must  show  that  objections  were  duly  presented  to 

the  trial  court,  §  2786. 
entire  charge  should  not  be  inserted  in  the  bill,  §  2785. 
of  skeleton  bills  of  exceptions,  §§  2787-2793. 
not  allowed  under  old  practice,  fi  2788. 
general  observations  as  to  what  necessary  in  a  skele- 
ton bill,  §  2789. 
calls  for  writings  must  be  definite  and  certain,  §  2790. 
general  direction  to  insert  evidence  insufficient,  |  2791. 
instructions  how  identified,  fi  2792. 
what  designations  of  documents  sufficient,  §  2793. 
attaching  documentary  evidence  to  the  bill,  fi  2794. 
written  instrument  set  out  in  transcript  and  referred 

to  in  bill,  fi  2795. 
duty  of  judge  in  signing  skeleton  bill,  fi  2796. 
who  to  sign  where  there  has  been  a  change  of  judges  during 

the  trial,  fi  214. 
contains  all  the  evidence,  although  there  has  been  a  view, 

8  901. 
exceptions  to  refusal  to  check  misconduct  in  argument,  fi  962. 
subsec  2. 
must  show  language  used,  fi  962,  subsec.  2. 
BLANKS, 

in  written  instruments,  interpreted  by  court,  fi  1092. 
but  sometimes  submitted  to  Jury,  fi  1093. 

as  in  case  of  blanks  in  descriptive  calls  of  a  deed,  g  1094. 

BLOOD  STAINED  CLOTHING, 

exhibited  to  jury  in  criminal  cases,  fi  871. 

BOARD  OF  TRADE, 

rules  of,  interpreted  by  court,  §  1060. 
reasonableness  of  rules  of,  fi  1569. 

BONA  FIDE  PURCHASER, 

whether  a  purchase  of  commercial  paper  bona  fide,  fi  1239. 

BONA  FIDE  PURCHASER  FOR  VALUE, 
who  is,  a  question  of  fact,  §  1171. 
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limitB  of  cross-examination  where  question  of  involved,  §§  416,  417. 

BONES, 

of  deceased  person  exhibited  to  jury  on  trial  for  homicide,  §  871. 

BOOK  ENTRIES, 

admission  of  book  entries  in  evidence  not  proof  that  tbisf  Wire 
truly  made,  §  840. 

BOOKS  AND  PAPERS, 

privilege  against  production  of,  $  309,  p.  323. 

submitted  to  inspection  of  court  for  decision  of  privilege, 

§  309,  p.  323. 
court  may  Inspect  documents  and  exclude  incriminating  evi- 
dence, §  175,  n.  91. 
court   may   require   examination   to   determine   what  books 
needed,  when,  §  175,  n.  93. 
Judge  must  decide  existence  of  original  paper  on  tender  of  copy 

in  evidence,  §  320. 
Judge  decides  all  preliminary  questions  of  fact  involved  in  tenders 
of  documentary  evidence,  S  324. 
as  to  whether  from  proper  custody,  §  324. 
whether  instrument  lost,  S  324. 

drawn  abroad  or  at  home,  with  reference  to  question 

of  stamp,  §  324. 
post-dated,  §  324. 
right  of  opponent  to  inspect  memorandum  used  by  witness  to  re- 
fresh recollection,  $  402,  subsec.  2,  p.  415. 
as  to  use  by  witness  of  memoranda  to  refresh  recollection,  fiS  898, 

402. 
discovery  and  inspection  of  books  and  papers  under  Federal  Stat- 
ute, §§  730,  740. 
subpoena  duces  tecum  a  substitute  for  other  methods,  S  780. 
statutes  compelling  production  and  inspection  of  books  and 

papers,  §  731. 
limit  of  bill  of  discovery  as  regards  nature  of  documents  re- 
ferred to,  §  732. 
extent  to  which  jurisdiction  has  been  affected  by  these  stat- 
utes, §  733. 
whether  production  may  be  compelled  before  trial,  §  734. 
statutes  which  expressly  mention  inspection  and  copy,  §  735. 
limit  of  inspection  of  documents  in  adversary's  possession, 

fi  736. 
use  of  statute  in  action  to  recover  penalty,  S  737. 
delay  in  applying  for  inspection,  §  738. 
extends  to  production  by  United  States,  §  739. 

United  States,  how  compelled  to  proluce,  when  suing 
in  a  foreign  jurisdiction,  §  739. 
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stay  of  proceedings  until  order  to  produce  complied 
with,  §  739. 
what  the  application  must  show,  5  740. 
may  be  made  before  the  trial,  §  741. 
how  made,  fi  741. 
notice  to  produce  books  and  papers  at  the  trial,  fi§  770,  796. 

necessity  of  giving  notice  in  order  to  let  in  secondary  evi- 
dence, §  770. 
error  to  admit  copy  without  notice  to  produce  original,  §  770. 
object  of  notice  to  prevent  surprise,  S  772. 
notice   not   complied   with,   secondary   evidence   admissible, 

§  771. 
notice  not  necessary  where  pleadings  give  notice,  8  773. 

as  where  the  action  is  for  the  possession  of  the  paper 

itoelf,  §  773. 
or  where  the  paper  is  the  contract  sued  on,  5  773. 
or  where  the  action  is  for  damages  for  forging  a  paper, 

§  773. 
or  an  indictment  for  the  larceny  of  papers,  S  773. 
notice  dispensed  with  when  papers  in  court,  S  774. 
contrary  view,  §  774. 

files  of  court  produced  without  notice,  S  774. 
notice  to  produce  a  notice  not  necessary,  §  776. 

as  notice  to  an  endorser,  §  776. 
notice  not  necessary  in  the  case  of  recorded  deeds,  §  777. 
nor  where  the  papers  have  been  obtained  surreptitiously  by 

the  opposite  party,  S  778. 
when  notice  in  writing  and  when  by  parol,  S  779.' 
description  of  papers  in  the  notice,  §  780. 
subpoena  duces  tecum  may  call  for  contents  of  records  and 
books  without  calling  for  books,  §  175,  n.  90. 
described    with    the   certainty    required    in    subpoena 

duces  tecum,  §  780. 
sufficient  if  it  fairly  apprise  what  papers  required,  §  780 
notice  to  agent  or  attorney  sufficient,  S  781. 
length  of  time  of  notice,  §§  782,  784. 

preceding  day,  when  sufficient,  §  783. 
various  Instances,  §§  783,  784. 
notice  applies  to  any  subsequent  trial,  §  786. 
evidence  of  the  possession  of  the  documents,  S  786. 
must  be  competent  evidence,  $  786. 
but  bare  evidence  sufficient,  §  786. 
last  seen  in  possession  sufficient,  §  786. 
evidence  to  excuse  production,  S  787. 
must  show  them  lawfully  out  of  possession,  $  787. 
notice  when  necessary  where  the  document  held  by  thirc^ 
party,  §  78C 
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Bufflcient  that  it  be  in  his  power,  S  788. 
what  if  in  hand  of  third  person  out  of  Jurisdiction, 
§  788. 
party  failing  to  produce  cannot  meet  secondary  proof  with 
like  proof,  fi  789. 
a  contrary  view,  §  790. 
after  papers  produced,  secondary  evidence  not  admissible, 
5  791. 
provided  paper  identified  with  that  in  the  notice,  5  791. 
what  secondary  evidence  may  be  given,  fi  792. 

must  be  best  evidence  under  circumstances,  |  792. 
must  be  satisfactory  evidence,  §  792. 
answer  to  notice  to  produce  not  evidence,  |  793. 
presumption  of  contents  in  case  of  failure  to  produce,  fi  794. 
evidence  of  attempts  to  destroy  or  fabricate  evidence,  |  795. 
secondary  evidence  as  to  incidental  or  collateral  papers,  fi  796. 
secondary  evidence  of  lost  instruments,  §fi  799-810. 
use  of  books  and  papers  at  the  trial,  S§  815-844. 

party  not  bound  to  put  in  evidence  all  papers  produced  in 
response  to  his  notice,  fi  815. 
especially  papers  not  named  in  the  notice,  fi  815. 
papers  produced  on  notice  may  be  put  in  evidence  by  party 

producing  them,  fifi  816,  817. 
party  cannot  gain  inspection  of  paper  by  notice  without  mak- 
ing it  evidence,  §  816. 
illustration  of  this  rule,  fi  817. 
tenders  of  documentary  evidence  how  made,  fi  818. 
papers  must  be  separately  tendered,  fi  818. 
tender  of  a  bundle  of  papers  not  good,  fi  818. 
tender  made  provisionally,  fi  818. 
reading  the  paper,  fi  819. 
proving  its  execution,  fi  820. 

cross-examination  allowed,  fifi  820,  821. 
counter  evidence  allowed,  fi  820. 
when  proof  of  execution  dispensed  with,  fi  822. 

verbal  contract  referring  to  written  instrument, 

§  822. 
one  writing  acknowledged  by  another,  fi  822. 
opposite  party  claiming  a  benefit  under  the  in- 
strument, fi  822. 
instrument  the  foundation  of  the  action  and  not 

denied  on  oath,  §  822. 
.  document  admitted,  proof  of  signature  and  in- 
dorsement conceded,  fi  823. 
objection  for  want  of  subscribing  witnesses  made  when 
instrument  tended,  fi  824. 
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authentication  of  document  in  a  deposition,  g  825. 

genuineness  establislied  by  witness  subject  to  cross- 
examination,  §  825. 
distinction  between  identification  and  authentication, 

§  825. 
witness  to  authenticate  must  be  examined  upon  origi- 
nal, S  825. 
identified  with  marks  by  commissioner,  §  825. 
not  enough  if  pinned  to  deposition,  §  825. 
when  not  necessary  to  be  physically  attached, 
§  825. 
exhibits  to  deposition  where  there  are  different  sets  of 
interrogatories,  §  826. 
right  of  inspection  of  the  document,  §  827. 

proof  of  signature  or  handwriting  does  not  give,  S§  827, 

828. 
right  arises  where  substantial  questions  put  to  wit- 
nesses, §  827. 
limited  where  witnesses  use  document  to  refresh  reo- 

ollection,  §  827. 
where  the  document  is  produced  on  notice,  5  829. 

document  so  produced  deemed  in  evidence,  fi  829. 
either  party  may  thereafter  use  it,  §  829. 
right  to  seal  up  pages  which  are  not  pertinent,  §  830. 
cross-examination  as  to  contents  of  written  document,  §§  831* 
832,  833. 
document  must  be  produced,  §  831. 
compelling  productions  of  documentary  evidence  under 

anti-trust  statutes,  §  309,  n.  7. 
court  has  inherent  power  to  issue  writ  in  furtherance  of 

Justice,  §  175,  n.  92. 
writ  denied  for  books  in  custody  of  certain  officials, 
when,  §  177,  n.  14. 
except  where  the  witness  is  a  party  to  the  suit, 
§  831,  subsec.  2. 
use  of  document  for  one  purpose  does  not  make  it  evidence 

for  all  purposes,  §  834. 
right  to  the  whole  of  a  correspondence,  §  835. 
putting  in  evidence  letter  without  reply,  §  835. 
assailing  integrity  of  one's  own  documentary  evidence,  §  836. 
effect  of  putting  in  evidence  affidavit  of  opposite  party,  §  837. 
party  cannot  in  this  way  introduce  his  own  counter-affidavit* 

§  827. 
use  of  telegraphic  dispatch  as  evidence,  §  838. 

dispatch  sent  and  not  dispatch  received  is  the  original, 

§  838. 
sending  and  delivery,  how  proved,  §  838. 
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dispatch  received  not  evidence  of  dispatch  sent,  g  839. 
book  entries  evidence  on  proof  that  they  were  truly  made, 

§  840. 
use  of  the  instrument  which  is  the  foundation  of  the  action, 
§  841. 
not  to  be  sent  with  commission  to  take  deposition,  I  841. 
but  witnesses  may  be  examined  on  copy,  §  841. 
duplicate  evidence  of  indebtedness,  §  842. 

in  action  on  one,  not  necessary  to  introduce  both,  g  842. 
objection  to  documentary  evidence  must  be  specific,  g  843. 
when   judge   will   not  assume   labor   of  examining  printed 

volume  brought  in  for  inspection,  §  872. 
reading  from  to  the  jury  in  argument,  g  990. 
use  of,  in  argument  for  illustration,  g  992. 
when  court  has  denied  order  for  production  of  books  comment 

thereon  not  allowed,  g  993,  n.  69. 
use  of,  in  the  jury  room,  gg  2574-2697. 
where  memorandum  book  was  handed  to  jury  over  objection, 

and  they  examine  same,  prejudicial,  when,  g  2592,  n.  46. 
whether  jury  take  out  the  instructions,  g  2369. 
See  Lost  Instbuments. 

BOOKS  OF  ACCOUNT, 

used  as  memoranda  to  refresh  recollection  of  witness,  g  401,  Bubsec 
4,  p.  409. 

BOOKS  OP  THE  LAW, 

reading  from,  in  argument  to  the  jury,  gg  945-951. 

law  books  and  scientific  books  in  some  jurisdictions  may  be  read  by 

counsel  at  discretion  of  court,  g  2587,  n.  11. 
See  Books  of  Science. 

BOOKS  OF  SCIENCE, 

reading  from,  in  argument  to  jury,  g  945,  note  3;  g  995. 
such  books  not  evidence,  g  996. 
and  generally  not  read  from  in  argument,  g  996. 
standard  books  dealing  with  the  exact  sciences  admissible, 

when,  g  2587,  n.  11. 
books  of  history  may  be  read  from,  g  996. 
domestic  law  books  where  jury  are  judges  of  the  law,  g  996. 
Instances  affirming  and  disaffirming  the  rule,  g  997. 
reading  such  book  for  argument  or  illustration,  g  998. 
subject  how  far  within  court's  discretion,  g  998. 
instructing  jury  that  such  books  not  evidence,  g  999. 
illustration  from  case  of  Fry  y.  Bennett,  g  1000. 
vitiating  effect  of,  in  the  jury  room,  g  2587. 
medical  books,  though  authoritatiye,  inadmissible  as  inde- 
pendent evidence,  g  2587,  n.  11;  gg  996,  997. 
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medical  books,  under  what  circumstanceB  and  to  what  extent 

may  be  used,  5  2587,  n.  11;  S§  d96,  997. 
medical  and  other  scientific  works  as  evidence,  rule  in  Iowa 
and  California,  fi  2587,  n.  11. 

BOOM  COMPANIES. 

reasonableness  of  charges  of,  for  driving  logs  of  other  companies 
mingled  with  company's  own,  §  1571. 

BORROWING  POWERS, 

whether  an  agent  had  implied  power  to  borrow  money,  §  1375. 

BOUNDARIES, 

of  parishes  in  London,  mode  of  keeping  memorial  of,  S  371. 

BOUNDARY, 

Questions  of  boundary,  when  for  court  and  when  for  jury,  §{  1461- 
1484. 
court  to  construe  deed,  jury  to  apply  description  to  land, 

fi  1461. 
what  are  the  boundaries,  a  question  of  law,  fi  1461. 
where  the  boundaries  are,  a  question  of  fact,  fi  1461. 
jury  to  determine  how  the  calls  in  a  deed  gratified,  fi  1461. 
not  a  question  of  construction,  but  of  location,  §  1461. 
jury  to  determine  what  variation  allowed  in  applying  deed 

to  land,  fi  1461. 
parol  evidence  heard  on  this  question,  fi  1461. 
whether  courses  and  distances  carry  lines  to  a  given  point, 

S  1462. 
whether  grant  includes  premises  in  controversy,  fi  1463. 
whether  descriptive  warrant  properly  located,  §  1463. 
location  of  land  in  destroyed  impresario  contract,  fi  1463. 
what  monuments  satisfy  calls  of  a  deed,  question  for  jury, 

fi  1466. 
no  presumption  of  law  in  such  a  case,  fi  1467. 
whether  a  particular  monument  intended  to  be  adopted  by  a 
deed,  fi  1468. 
parol  evidence  heard  on  this  question,  fi  1468. 
calls  of  a  survey,  matter  of  law,  fi  1469. 
applications  of  the  calls  to  the  grant,  question  of  fact,  fi  1469. 
conclusiveness  of  marked  corners  and  lines  in  a  survey,  fi  1470. 
application  of  indefinite  or  insufficient  calls  in  a  deed  ques- 
tion for  jury,  fi  1471. 
illustrations  of  the  foregoing,  fi  1472. 
parol  evidence  heard  on  this  question,  fi  1478. 
verdict  of  jury  of  vicinage  entitled  to  great  weight, 
fi  1474. 
whether  land  is  waste  or  unseated,  question  of  fact,  fi  1475. 
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whether  given  objects  are  appurtenances,  a  question  of  fact, 

§  1477. 
whether  a  building  is  within  the  curtilage,  a  question  of  fact, 

§  1478. 
whether  the  place  of  entry  in  a  burglary  was  a  part  of  the 

house,  said  to  be  a  question  of  law,  §  1479. 
boundaries  of  places,  questions  of  fact,  §  1480. 
boundaries  of  counties,  when  questions  of  law  and  when  of 
fact,  §  1481. 
questions  how  influenced  by  evidence  of  common  usage 
and  acquiescence,  S  1481. 
boundaries  of  a  State,  when  a  question  of  law  and  when  of 
fact,  §  1482. 
BREAKAGE, 

of  articles  committed  to  common  carrier,  §§  1844,  1845,  1848. 

BRIBERY, 

of  witnesses,  §  180. 

BRIDGE. 

See  Municipal  Cobfobations. 

BURDE^^  OF  PROOF, 

shifting  of,  does  not  shift  right  to  open  and  close,  S  229. 
to  show  that  a  contract,  valid  on  its  face,  was  a  gambling  transac- 
tion, §  1139. 
to  show  that  a  sale  was  conditional,  §  1172. 
in  actions  against  carriers  and  other  bailees,  §S  1830,  1867. 
distinctions  concerning  the  burden  of  proof,  §  1831. 
doctrine  of  prima  facie  case,  §  1831. 
theory  that  the  burden  of  proof  shifts,  §  1831. 
proof  of  delivery  by  the  bailor  and  non-delivery,  or  redelivery  In  a 
damaged  condition,  casts  upon  bailee  the  burden  of  ex- 
plaining, §  1832. 
reasons  of  this  rule,  §  1833. 
in  its  application  to  common  carriers,  §  1833. 
in  its  application  to  warehousemen,  §  1833. 
in  its  application  to  the  contract  of  hiring,  §  1833. 
middle  rule  adopted  by  the  English  Judges  that  there  must  be 
reasonable  evidence  of  negligence,  §  1834. 
what  is  meant  by  this  rule,  §  1834. 
American  decisions  approving  this  rule,  §  1835. 
as  to  non-delivery:  demand  and  refusal  a  conversion,  §  1836. 

non-delivery  casts  the  burden  of  explaining  upon  the  bailor, 
§  1836. 
delivery  to  the  wrong  person  a  conversion,  §  1837. 
some  evidence  of  non-delivery  necessary  to  shift  the  burden  of 
proof,  i  1838. 
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BURDEN  OF  ^ROOT— Continued, 

Illustrated  by  the  difficulty  of  proving  a  negative;   cases, 

S  1838. 
slight  evidence  sufficient,  {  1839. 
preponderance  of  evidence  not  necessary,  §  1839. 
as  to  loss  by  theft,  §  1840. 

mere  evidence  of  loss  by  theft  does  not  excuse  bailee,  §  1840. 

but  he  must  given  other  evidence  showing  diligence,  §  1840. 

when  the  circumstances  carry  a  presumption  of  negligence, 

S  1841. 

illustrated  by  a  case  of  theft  from  a  safe  deposit  vault, 

§  1841. 
and  by  the  case  of  theft  of  the  goods  of  a  guest  in  an 
inn,  §  1841. 
no  defense  to  a  common  carrier,  S  1842. 
loss  by  innkeepers;  burden  on  innkeeper  to  show  manner  of  loss, 

§  1843. 
as  to  breakage,  leakage  or  damage,  S  1844. 

exception  in  the  case  of  goods  having  inherent  defects,  fi  1845. 
such  as  perishable  fruit,  §  1846. 
liquids  lost  by  leakage,  §  1846. 
animals  dying  during  transit  without  visible  marks  of 

Injury,  §  1847. 
rule  as  to  carrier  of  live  animals,  §  1847. 
view  that  the  burden  is  still  on  carrier  to  show  how 
the  injury  happened,  S  1848. 
otherwise  in  case  of  wine  in  casks  of  inferior 
quality,  §  1849. 
application  of  the  foregoing  principles  to  common  carriers,  §S  1850- 
1867. 
a  division  of  judicial  opinion  stated,  §  1850. 
source  of  this  divergence  of  opinion,  §  1851. 
whether  the  special  contract  reduces  the  carrier  to  the  status 

of  an  ordinary  bailee  for  hire,  §  1851. 
inconsistency  of  the  courts  in  respect  of  this  question,  §  1852. 
reasoning  of  those  courts  which  deny  this  effect  to  the  con- 
tract, fi  1853. 
views  of  the  Supreme  Court  of  the  United  States,  §  1854. 
reasons  given  for  opposing  views  in  the  case  of  loss  by  fire, 

§  1855. 
what  excepted  perils  within  the  rule  which  exonerates  the 

carrier  on  showing  the  presence  of  the  peril,  §  1856. 
defense  of  loss  by  perils  of  navigation,  §  1857. 
defense  of  loss  by  fire,  §  1858. 
effect  of  stipulations,  in  contract  of  carriage,  as  to  value, 

§  1859. 
what  presumption  in  case  of  loss  or  injury  by  connecting  car- 
riers, §§  1860,  1861. 
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BURDEN  OF  FROOF— Continued. 

the  English  rule,  §  1860. 
the  American  rule,  §  1861. 
assent  of  shipper  to  conditions  in  receipt,  questions  for  JurT, 
§  ^1862. 
burden  on  carrier  to  bring  notice  home  to  shipper, 

§  1863. 
whether  shipper  had  notice,  a  question  for  Jury,  8  1S63. 
carrier  liable  where  there  is  a  special  exemption  and  then  a 

loss  during  deviation,  §  1864. 
strength  of  the  evidence  to  excuse  the  carrier,  S  1865. 
must  be  clear  and  satisfactory,  S  1865. 
whether  beyond  a  reasonable  doubt;  doctrine  of  Chief 
Justice  Shaw,  §  1865. 
effect  of  recital  in  bill  of  lading  that  goods  were  received  In 

got)d  condition,  §  1866. 
burden  on  shipper  to  show  compliance  with  engagement  to 
present  his  claim  within  a  limited  time,  §  1867. 
to  overthrow  presumption  of  right  acting  on  the  part  of  Jury,  |  2616. 

BURGLARS'  TOOLS, 

exhibited  to  Jury  in  criminal  cases,  S  871. 

BURGLARY, 

place  of  entry  said  to  be  a  question  of  law,  8  1479. 

BUILDING  CONTRACT, 

architect  not  allowed  to  state  whether  extra  work  was  done  under 

a,  §  378. 
action  on  implied  assumpsit  in  case  of,  |  1150. 

BUSINESS  RELATIONS, 

what  will  disqualify  Juror,  8  67. 

inferior  in  business  relation  generally  disqualifies,  8  67. 
BY-LAWS, 

Of  corporations  whether  reasonable,  decided  by  the  Judge,  88  1057, 

1567-1569. 
of  private  society,  interpreted  by  court,  S  1060. 

a 

CALLS, 

for  writings  in  skeleton  bills  of  exceptions,  88  2789,  2790. 
in  a  deed,  see  Boundabies. 

CANCER, 

opinion  of  medical  expert  as  to  value  of  services  in  nursing  cancer 

patient,  8  600. 

CAPITAL  PUNISHMENT, 

conscientious  scruples  against,  disqualifies  Juror,  when,  8  74. 
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CAPITAL  PUNISHMENT— ConMniied. 

oonBcientious   scniples   against,   on  circumstantial   evidence^   dis- 
qualifies Juror,  I  76. 

OARRIER  OF  GOODS, 

whether  a  person  undertaking  to  transport  goods  is  a  common 

carrier  or  mere  hirer,  question  of  fact,  §S  1109,  1512. 
reasonable  time  for  delivery,  S  1534. 

reasonableness  of  contracts  limiting  common-law  liability  of,  S  1573. 
of  stipulations  as  to  time  of  bringing  suits  for  loss,  S  1574. 
of  limitation  of  notice  of  loss  In  case  of  carriage  of  live  stock, 
S  1575. 
whether  "cash  letters"  belong  to  goods  which  a  steamboat  under- 
takes to  carry,  g  1582. 
difPerence  of  risk  between  single  and  collected  parcels,  §  1583. 
obligation  to  deliver  to  rightful  owner  at  all  events,  S  1584. 

may  therefore  require  identification,  §  1584. 
reasonableness  of  a  qualified  refusal  to  deliver,  §  1584. 
demand  and  refusal  of  the  goods,  wheA  a  conversion,  8  1836. 
delivery  to  the  wrong  person  a  conversion,  §  1837. 
some  evidence  of  non-delivery  necessary  to  shift  burden  of  proof, 
S  1838. 
but  slight  evidence  sufficient,  S  1839. 
loss  of  goods  by  theft,  1842. 
liability  for  breakage,  leakage  or  damage,  S  1844. 

rule  in  case  of  goods  having  inherent  defects,  8  1845. 
such  as  perishable  fruit,  §  1846. 
wine  in  casks,  §  1846. 
live  animals,  8  1847. 
liability  for  breakage  of  fragile  articles,  8  1848. 

for  the  leakage  of  wine,  8  1849. 
liability  of  a  common  carrier  at  common  law,  8  1850. 

how  far  may  restrict  liability  by  a  contract,  8  1850. 
cannot  contract  away  liability  for  negligence,  §  1850. 
difference  of  opinion  as  to  burden  of  proof  in  actions  against  for 
loss  or  damage,  §§  1850-1858. 
rule  that  the  burden  shifts  when  the  carrier  shows  the  pres- 
ence of  the  executed  peril,  8  1850. 
contrary  rule,  that  he  must  also  disprove  negligence,  8  1850. 
whether  a  special  contract  reduces  him  to  an  ordinary  bailee 

for  hire,  §§  1851-1854. 
opposing  views  as  to  the  burden  of  proof  in  case  of  loss  of 

goods  by  Are,  §  1855. 
what  excepted  perils  within  the  rule  which  exonerates  the 

carrier,  8  1856. 
defense  of  loss  by  perils  of  navigation,  8  18&7. 
defense  of  loss  by  fire,  §  1858. 

view  that  carrier  exonerates  himself  by  showing  loss  by  fire 
without  disproving  negligence,  8  1858. 
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CARRIER  OF  GOODS — Continued, 

effect  of  Btipulations  in  contract  of  afiPreightment  as  to  value,  S  1859. 
whether  the  stipulation  governs  in  case  of  loss  by  negligence, 
8  1859. 
what  presumption  in  case  of  loss  or  injury  by  connecting  carriers, 
§§  1860,  1861. 
the  English  rule  of  liability  on  the  first  carrier,  §  1860. 
American  rule  of  liability  on  the  last  carrier,  §  1861. 
assent  of  shipper  to  conditions  in  receipt,  question  for  jury,  §  1862. 
burden  on  carrier  to  bring  home  to  shipper,  §  1863. 
liability  where  there  is  a  special  exemption  and  then  a  deviation 

from  prescribed  route,  §  1864. 
strength  of  evidence  to  exonerate  from  liability  for  loss  or  damage, 

S  1865. 
efPect  of  recital  in  bill  of  lading  that  goods  were  received  in  good 

condition,  §  1866. 
such  recital  prima  facie  evidence  of  the  fact,  §  1866. 
burden  on  shipper  to  show  compliance  with  a  stipulation  to  present 

claim  against  carrier  within  a  limited  time,  §  1867. 
burden  of  proof  in  actions  against:  see  Bubden  of  Proof. 
as  to  passengers'  baggage,  see  Cabbieb  of  Passenoebs. 

CARRIER  OP  LIVE  ANIMALS, 

duty  of  carrier  to  give  proper  care  based  upon  humane  theory, 

S  1347,  n.  60. 
rule  where  connecting  carrier,  S  1861^  n.  19;  S  1693,  n.  23. 

CARRIER  OP  PASSENGERS, 

reasonable  time  within  which  passenger  must  demand  baggage  after 

end  of  transit,  §  1561. 
what  sum  of  money  carried  in  passenger's  trunk  is  baggage,  S  1578. 
what  amount  of  baggage  excessive,  §  1579. 
what  articles  considered  personal  baggage,  §  1579. 
what  is  baggage,  a  mixed  question  of  law  and  fact,  §  1580. 
baggage  limited  to  articles  of  personal  use  and  comfort,  §  1580. 
does  not  include  merchandise,  §  1580. 

what  regarded  as  baggage  when  lost  at  a  public  inn,  §  1581. 
presumption  of  negligence  in  case  of  injuries  to  passengers,  §  1690. 
facts  from  which  this  presumption  arises,  §  1691. 
whether  this  presumption  has  been  rebutted,  §  1692. 

passenger   attempting   to   alight    from    moving  train, 

S  1694. 
injured  while  violating  known  rules,  §  1695. 
CASE  STATED, 

nature  of,  S  2661. 

"CASH  LETTERS," 

whether  to  goods  which  a  steamboat  undertakes  to  carry,  {  1582. 

Tbials — 244. 
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CASHIER. 

authority  of.  a  question  of  law,  8  1378. 

what  powers  the  law  ascribes  to  this  officer,  |  1378i. 

CAUTIONARY  INSTRrCTlONS, 

in  criminal  cases,  SS  2413,  2543.     (See  Instbuctions.) 

CAUTIONS. 

what,  as  to  statements  of  law  made  by  counsel  in  argument  to  Jury* 
§  951. 

CAVEAT, 

right  to  open  and  close  in  proceedings  under.  S  250. 

CERTIORARI, 

when  not  a  remedy  in  case  of  commitment  for  contempt,  S  140. 
limited  use  of  in  such  cases,  f  140,  p.  171. 

CHAIN  OF  CIRCUMSTANCES, 

doctrine  that  reasonable  doubt  as  to  any  link  in  the  chain  of  cir- 
cumstances acquits,  SS  2512-2514. 

CHALLENGES, 

kinds  of,  §  31. 

kinds  of,  to  the  polls,  §  40. 

for  particular  cause,  reviewable  on  error,  |  40. 

to  the  favor,  not  reviewable,  §  40. 

principal  challenges  tried  by  court,  §  62. 

challenges  to  the  favor,  by  triors,  S  52. 
nature  of  principal  challenges,  $  52. 

disappearance  of  distinction  between  principal  challenges  and  chal- 
lenges to  the  favor,  §  52. 
for  implied  bias,  S  52. 
for  actual  bias,  §  52. 

grounds  of  challenge  for  principal  cause  at  common  law,  §  59. 
grounds  of,  the  same  for  the  State  as  for  the  accused,  S  71. 
time  and  order  of  challenging,  §  91. 
made  before  juror  sworn,  §  91. 
to  the  polls  and  to  the  array,  separately  taken,  §  91. 
challenge  to  the  array  precedes  challenge  to  the  polls,  S  91* 
for  principal  cause,  precedes  challenge  to  favor,  §  91. 
right  to  hold  peremptory  challenge  in  reserve,  §  92. 
retraction  of  challenge  or  of  acceptance,  S  93. 
order  of,  as  between  the  parties,  §  94. 
prisoner  entitled  to  aid  of  counsel  in  making,  |  96. 
to  the  polls  of  special  jury,  §  97. 
particularity  in  stating  grounds  of,  §  98. 
to  the  array  must  be  in  writing,  §  98. 
to  the  polls,  taken  orally,  §  98. 
tried  on  examination  upon  voir  dire,  §  101,  p.  114. 
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CHALLENGES— Continued. 

or  on  the  testimony  of  witnesses,  §  101,  p.  116, 
statutory  grounds  of,  not  exclusive,  §  102,  p.  117. 
waiver  of  causes  of,  §  114. 

objection  not  taken  by»  when  deemed  waived,  |  118. 

CHANCE  VERDICTS. 

set  aside  when  shown,  S  2601. 

CHANCERY  PRACTICE. 

view  of  Jury  in  equity  cases,  S  874. 

nonsuits  in,  §  2234. 

declarations  of  law  in  chancery  cases,  §  2356. 

CHARACTER. 

of  a  party,  prejudice  against,  does  not  disqualify  Juror,  g  7S. 
questions  affecting,  may  be  put  on  cross-examination.  §§  468,  469, 

460,  462,  464,  465. 
purposes  for  which  character  proved  in  judicial  proceedings,  §  520. 
evidence  of  general  bad  character  admissible  In  impeachment,  S  622. 
sometimes  confined  to  bad  character  for  veracity,  S  523. 
specific  acts  not  inquired  into,  S  524. 
character  of  female  witness  for  chastity  admissible  in  impeach- 
ment, §  525. 
mere  contradiction  among  witnesses  does  not  let  in  evidence  of  good 

character,  §  550. 
right  to  sustain  impeached  witness  by  proof  of  good  character,  {  551. 
view  that  any  species  of  assault  on  credibility  of  witness  lets 
in  evidence  of  good  character,  §§  552,  553. 
witness  impeached  by  contradiction  sustained  by  evidence  of  good 
character,  §  554. 
contrary  view,  §  556. 
evidence  of  good   character  admissible,   where   offense  has  been 
shown  affecting  witness'  character,  §  556. 
contrary  and  confusing  views,  §  557. 
evidence  of  good  character  of  deceased  subscribing  witness,  S8  ^59, 

560. 
in  the  case  of  a  witness  who  is  a  stranger,  §  561. 
in  the  case  of  a  deaf  and  dumb  prosecutrix,  S  562. 
negative  evidence  of  good  character,  §  564. 

that  the  witness  has  never  heard  the  character  questioned, 
§§  564,  565. 
of  accused  person  testifying  as  a  witness,  inquired  into  lor  im- 
peachment, §  643. 
no  right  of  comment  on  character,  evidence  of  which  has  been  ex- 
cluded, §  970. 
commenting  on  character  where  not  in  evidence,  S  971. 
character  in  which  a  person  to  whom  money  is  paid  receives  and 
holds  It,  question  of  fact,  §§  125G,  1369. 
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CHARACTER— ConHni*cd. 

instructionB  as  to  the  weight  to  be  attached  to  eTidence  of  good 
character  in  criminal  caseB,  8  2444. 

CHARGE. 

when  entire  charge  should  not  be  embodied  in  the  bill,  S  2785. 
what  ifl  a  "charge"  within  the  meaning  of  statutes  requiring  charge 
to  be  in  wriUng,  §  2380. 
advice  as  to  form  of  verdict  not,  §  2380. 
direction  to  answer  interrogatories  not,  |  2880. 
See  iNSTSucnoNS. 

CHARGES, 

reasonableness  of  charges  of  boom  companies  for  driving  logs  other 
than  their  own,  8  1671. 

CHASTITY. 

evidence  of  character  of  female  witness  for,  in  impeachment,  |  626. 

CHATTEL  MORTGAGE, 

due  diligence  in  foreclosing,  question  of  law.  8  1707. 

CHATTELS. 

identity  of,  in  replevin,  question  for  jury.  §  1458. 
abandonment  of  possession  of,  question  of  fact,  8  1440. 
bringing  into  court  for  inspection,  8  865. 

CHILDREN. 

indecent  questions  not  to  be  put  to,  on  witness  stand.  |  866. 
negligent  injuries  to.  8  1687. 

injuries  to  from  dangerous  premises,  §  1696. 
doctrine  of  imputed  negligence  in  respect  of.  8  1687. 
when  deemed  sui  juris,  8  1687. 
care  required  of  their  custodians,  8  1688. 
excluding  conclusion  of  negligence  from  the  mere  happen- 
ing of  the  accident,  8  1374. 

CHRONIC  WITNESS, 

evidence  that  witness  is  a,  not  admissible  in  impeachment,  8  687. 

CHURCHES, 

railway  engines  in  the  vicinity  of,  whether  nuisances,  8  191^ 

CHURCH  BELLS, 

when  enjoined  as  nuisance.  88  1915-1917. 

CHURCH  MEMBERS, 

when  not  disqualified  as  jurors,  8  64. 

members  of  Mormon  church,  when  disqualified,  8  64. 

CIRCUMSTANTIAL  EVIDENCE, 

conBcientious  scruples  against  conviction  upon,  for  capital  offense, 
disqualifies  juror,  §  75. 
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CIRCUMSTANTIAL  EVIDENCE— Oonfintted. 

same  prejudice  againBt  circumstantial  evidence,  not  a  diBquallflcar 
tion,  §  75. 

privilege  of  witness  against  question  forming  link  in  chain  of  self- 
criminating  evidence,  §  289. 

delivery  of  a  deed  provided  by,  8  1128. 

to  show  that  a  contract  was  usurious,  8  1143. 

cautionary  instructions  as  to  circumstantial  evidence,  88  2501,  2518. 

CIRCUS, 

when  enjoined  as  a  nuisancQ,  |  1905, 

CITIES. 

nuisances  in,  8  1903. 

CrVIL  OR  CRIMINAL, 

whether  action  civil  or  criminal,  how  determined,  8  48. 

CIVILITY, 

customary  civility  to  jurors  no  ground  of  new  trial,  8  2665. 
otherwise  as-  to  unusual  civilities  and  attentions,  8  2565. 

CLAIM, 

abandonment  of,  question  of  fact,  8  1489« 

CLAIMANT, 

has  the  right  to  open  and  close,  88  248,  249. 

CLEPSYDRA, 

use  of  in  limiting  time  of  the  advocates  and  compelling  them  to 
"take  water,"  §  927. 

CLERICAL  ERRORS, 

effect  of  in  written  instructions,  8  2889. 

CLERK, 

disqualified  as  juror  in  action  by  or  against  employer,  8  67. 
of  court,  communication  between  jurors  and,  8  2556. 
cannot  make  a  bill  of  exceptions,  8  2779. 
his  statements  of  rulings  not  noticed,  8  2779. 
his  explanatory  notes  disregarded,  8  2780. 

CLUB, 

whether  intended  as  an  evasion  of  the  statute,  against  sale  of  in- 
toxicating liquors,  8  2155. 

COLLATERAL  FACTS, 

when  detailed  to  assist  recollection  of  witness,  88  370,  874. 
right  to  contradict  a  fact  from  which  a  witness  infers  another  fact, 
8  375. 

COLLATERAL  INQUIRIES, 

how  far  pursued  on  re-examination,  88  483,  486. 

COLLATERAL  MATTERS, 

inquiry  into  cross-examination,  §8  450,  458,  474. 
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COLLATERAL  PURPOSE, 

for  which  a  contract  was  made,  queetion  of  fact,  S  1123. 

COLLATERAL  SECURITY, 

whether  a  note  an  extension  of  time  or  collateral  security,  ques- 
tion of  fact,  §  1241. 
whether  a  note  ^ven  as  collateral  security  or  In  payment,  a  ques- 
tion of  fact,  §  1254. 

COLLATEmAL  UNDERTAKING, 

whether  undertaking  original  or  collateral,  question  for  jury,  §  1121. 

COLLECTED  PARCELS, 

difference  of  rislc  to  carrier  between  single  and  collected  parcels, 
S  15S3. 

COLLECTION, 

whether  written  order  delirered  as  payment  or  for  collection,  a 
question  of  fact,  S  1257. 

COLLISION  IN  HIGHWAYS, 

question  of  negligence  In,  8  1663. 

COLOR  OF  TITLE, 

what  constitutes,  a  question  of  law,  §  1417. 

good  faith  of  holder  under,  a  question  for  Jury,  |  1417. 

COLORED  PERSONS. 
See  N  KG  ROES. 

COMMERCIAL  PAPER. 

See  Negotiable  iNSTsuifENTS. 

COMMITTEE, 

refusing  to  appear  and  testify  before,  8  1S2. 

COMMITMENT, 

for  contempt,  remedies,  §  140. 
of  non-attending  witness,  §  167. 
See  Contempt. 

COMMISSIONERS, 

refusal  to  appear  and  testify  before.  8  131. 

power  of,  to  punish  contempts,  §  130. 

right  to  open  and  close  in  proceedings  on  reports  of,  §  246. 

COMMON  CARRIER, 

whether  defendant  contracted  as  a  common  carrier  or  as  a  mere 
hirer,  determined  by  jury,  §  1109. 

whether  a  person  undertaking  to  transport  goods  is  a  common  car- 
rier, question  of  fact,  §  1512. 

See  Carriers  of  Goods;  Carriers  of  Passengeos. 

COMMON  COUNCIL, 

refusing  to  appear  and  testify  before,  8  182. 
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COMMON  DESIGN, 

witness  may  state  what  was  done  tending  to  show,  §.379. 

COMMON-LAW  DUTIES, 

violation  of,  whether  negligence  per  se,  9  1673. 

COMMON  POSSESSION, 

question  for  jury,  §  1416. 

COMMON  SENSE, 

not  a  guide  on  the  question  of  reasonable  duobt,  in  Texas  and 
Indiana,  §  2482. 
is  a  guide  on  this  question  in  some  other  Jurisdictions,  S  2483. 

COMMUNICATIONS, 

between  jurors  and  third  parties,  §§  2553,  2658. 
between  jurors  and  witnesses,  §  2554. 
between  jurors  and  the  judge,  §  2555. 
between  jurors  and  officers  of  the  court,  S  2556. 
among  the  jurors  themselves,  §  2557. 
between  jurors  and  the  successful  party,  S  2559. 

COMMUNISTS, 

prejudice  against  does  not  disqualify  juror,  §  78. 

COMPARATIVE  NEGLIGENCE, 
doctrine  of,  9  1663. 

COMPETENCY, 

of  accused  persons  as  witnesses,  S  640. 
in  case  of  persons  jointly  indicted,  §  646. 

COMPETENCY  OF  EVIDENCE. 

tenders  of  witness  competent  as  to  some  matters  only,  §  681. 
judge  decides  all  preliminary  questions  of  fact  arising  upon,  §§  318, 
338,  1024. 
whether  he  may  submit  the  question  to  the  jury,  §  1025. 
not  bound  to  hear  objections  to  competency  and  sufficiency, 
at  the  same  time,  §  1026. 

COMPOSITION, 

waiver  by  creditor  of  right  to  rescind  composition  agreement,  ques- 
tion of  fact,  §  1446. 

COMPOUND  QUESTIONS, 

to  witness,  when  not  admissible,  §  390. 

COMPOUNDING, 

offer  of  prosecutor  to  compound  not  shown  on  cross-examination, 
§  454. 

COMPROMISE, 

whether  an  ofFer  was  by  way  of  compromise,  question  for  court 
8  1351. 


3896  INDEX   TO  VOLUMES  I  AND  IL 

[Sees.  1-1273  are  In  Vol.  I;  sees.  1274-2866  In  VoL  IL] 

COMPROMISE  VERDICTS, 

when  set  aside  and  when  not,  S  2606. 

COMPULSORY  PROCESS, 

against  witness,  right  of  accused  person  to,  S  169. 

COMPUTATION, 

whether  Jury  take  out  computation  made  by  attorney,  |  2681. 

COMPUTATION  OP  TIME, 

in  respect  of  motions  for  new  trial,  |  2742. 
See  Tike. 

CONCLUDING  ARGUMENT, 
limits  of,  935. 

right  to  reply  to  new  matter  In,  t  936. 

this  right  limited  in  court's  discretion,  §  936. 

CONCLUSIONS  OF  LAW, 

special  verdict  must  find  evidence,  not  conclusions  of  law,  8  2668. 

CONCLUSIONS  OF  WITNESSES, 
when  not  allowed,  §§  377,  378. 

CONDEMNATION  PROCEEDINGS, 

practice  in  regard  to  view  of  land  out  of  court*  18  876,  916. 

under  Michigan  statute,  8  899. 
personal  notice  in,  8  910. 
See  Eminent  Domain. 

CONDITION, 

whether  condition  has  happened  on  which  contract,  becomes  opera- 
tive, a  question  of  fact,  8  1126. 

CONDITIONAL  SALES, 

whether  a  sale  of  goods  absolute  or  conditional,  a  question  of  fact, 

8  1172. 
when  burden  on  plaintiff  to  show  sale  absolute,  8  1172. 

CONFESSIONS, 

judge  decides  whether  threats  or  promises  were  made  such  at  will 

exclude,  8  328. 
cautionary  instructions  as  to  verbal  confessions,  8  2431. 
precedents  of  instructions  under  this  head,  8  2432. 
See  Admission. 

CONNECT, 

striking  out  evidence  where  ofPer  to  connect  not  fulfilled,  8  717. 

CONSANGUINITY  OR  AFFINITY, 

of  summoning  officer,  a  ground  of  challenging  array,  8  32. 

of  officer  drawing  jury,  §  35. 

juror  not  disqualified  because  related  to  counsel,  8  62. 

or  to  brother,  sister  or  nephew  of  party,  8  62. 

or  any  other  relation,  8  62. 
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CONSANGUINITY  AND  AFFINITY— Continued. 
relatlonBhip  to  adminlBter  disqualifies,  8  62. 
relationship  to  a  shareholder,  §  62.  . 
reckoned  according  to  rules  of  civil  law,  g  61. 
disqualify  a  juror  when  within  ninth  degree,  §  61. 
whether  relationship  must  he  to  a  party  to  the  record,  g  62. 
objection  to  juror  for,  waived  unless  made  before  verdict,  |  116, 
p.  136. 

CONSCIENTIOUS  SCRUPLES, 

against  capital  punishment,  disqualifies  juror,  8  74. 

unless  able  to  lay  aside  such  scruples  and  do  justice,  |  74,  p.  77. 
against  capital  punishment  on  circumstantial  evidence,  disqualifies 

juror,  8  75. 
refusing  to  be  sworn  on  ground  of,  8  187, 

CONSEQUENCES  OF  VERDICT, 

when  counsel  not  allowed  to  allude  to  in  argument,  8  ^69. 

CONSIDERATION, 

rule  that  witness  examined  as  to  execution  may  be  cross-examined 
as  to  consideration,  8  409. 
contra,  under  American  rule,  8  437. 
witness  to  prove  identity  not  cross-examined  as  to  consideration, 

8  438. 
of  a  contract,  a  question  for  jury,  8  1136. 

where  party  surrenders  secured  claim  for  one  unsecured  consider- 
ation required,  8  1154,  n.  16. 
forbearance  to  bring  suit  as  a  consideration,  8  1566. 

CONSOLIDATION, 

of  several  actions  for  purpose  of  trial,  8  210. 

CONSPIRACY, 

circumstances  attending  a,  developed  on  cross-examination,  8  410. 

CONSPIRATORS, 

declarations  of,  when  admitted  before  proof  of,  conspiracy,  8  861, 

p.  362. 
rule  as  to  declaration  of,  8  393. 

fact  of  conspiracy  must  be  shown,  8  393. 

discretion  to  allow  evidence  of  declaration  before  proof  of 

conspiracy,  8  393. 
instructions  as  to  the  declarations  of  co-conspirators,  8  2455. 

CONSTITUTION, 

of  private  society,  interpreted  by  court,  8  1060. 

CONSTITUTIONAL  LAW, 

power  of  legislature  to  increase  or  diminish  number  of  peremptory 

challenges,  §  47. 
power  of  legislature  to  limit  power  to  punish  contempts,  8  125. 
right  of  accused  persons  to  compulsory  process  for  witnesses,  8  150. 
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CONSTITUTIONAL  LAW— Continued, 

whether  witneBsee  compelled  to  find  sureties,  §  159. 

when  witnesses  relieved  by  habeas  corpus,  S  159,  p.  185. 
privilege  against  self-crimination,  SS  170,  286,  et  seq. 

extent  of,  §  286,  et  seq. 

effect  of,  on  right  of  argument,  S§  1001,  1003. 
right  to  appear  and  defend  by  counsel,  §§  920,  921. 
argument  of  constitutional  questions  before  juries,  SS  942,  946. 
right  of  trial  by  Jury  in  the  Federal  courts,  S  2225. 

provisions   of   State   constitutions   guaranteeing   this   rigrht, 
8  2226. 

CONSTRUCTION, 

of  order  extending  time  to  "present"  bill  of  exceptions,  §  2827. 

CONSTRUCTIVE  CONTEMPTS, 

what  acts  punishable  as,  |  135. 
See  Contempts. 

CONSTRUCTIVE  NOTICE, 

distinction  between  actual  and  constructive  notice,  S  1487. 

r 

CONSTRUCTIVE  POSSESSION, 

whether  a  possession  constructive  or  actual,  a  question  for  Jury, 
§  1413. 

CONTEMPTS, 

extent  of  power  to  punish,  S  124. 

every  superior  court  of  record  possesses  this  power,  §  124. 
and  is  the  conclusive  Judge  of  its  own  contempts,  §  124. 
Jury  trials,  allowed,  when,  {  124,  n.  1. 

power  when  not  subject  to  limitation  by  legislature,  §  125. 
publications  scandalizing  the  court  or  tending  to  interfere 

with  orderly  procedure  punishable,  when,  §  125,  n.  3. 
statutory  affirmation  of  this  power,  $126. 
what  are  superior  courts  of  record,  §  128. 
power  of  inferior  courts  to  punish  contempts,  §  129. 
jurisdiction  extends  to  town  council  to  punish,  when,  §  129, 

n.  30. 
does  not  so  extend  when  statute  vests  power  only  In  court, 
§  129,  n.  41. 
power  of  referees,  court  commissioners,  notaries,  etc., 

§  130. 
power  of  justice  of  the  peace,  §  131. 
power  of  all  courts  to  protect  their  proceedings  from  interruption, 

§  132. 
of  direct  contempts  or  contempts  in  facie  curiae,  S  133. 
certain  conduct  in  presence  of  court,  contempt,  when,  §  133,  n.  70. 
matters  which  have  been  held  not  contempts  in  facie  curiae, 
S  134. 
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CONTEMPTS— Confintted. 

procedure  in  cases  of  contempt  in  facie  curiae,  §  188. 
what  acts  are  punishable  as  constructive  contempts,  §  135. 
corporation   may   be   punished   for   constructive   contempt,   when, 

§  135,  n.  78. 
to  attempt  to  Improperly  influence  Juror,  §  135,  n.  81. 
procedure  in  the  case  of  such  contempts,  S  139. 
contempts  by  attorneys  of  the  court,  S  136. 
attorneys  in  contempt,  jurisdiction  how  acquired,  §  136,  n.  93. 

punishment     of     such     contempts — disbarment — Buspension, 

§  137. 
court's  common  law  jurisdiction  to  punish  attorneys  for  con- 
tempt does  r.ot  give  right  of  disbarment — must  be  conferred 
by  statute,  §  137,  n.  10. 
remedy  of  the  person  committed  for  contempt,  §  140. 
right  of  appeal  does  not  extend,  when,  S  140,  n.  33,  39. 

by  habeas  corpus  in  case  of  a  want  of  jurisdiction,  S  141. 

power  of  one  court  to  judge  of  jurisdiction  of  another 

court,  §  142. 
power  to  re  judge  question  of  jurisdiction,  but  not  the 

judgment,  §  143. 
statutory  expressions  in  various  States,  S  144. 
extent  of  the  use  of  this  writ  by  appellate  courts,  S  145. 
pernicious  consequences  of  such  extensions,  S  146. 
no  remedy  by  injunction,  §  147. 
no  remedy  by  prohibition,  except,  etc.,  g  147. 
no  remedy  by  mandamus,  except,  etc.,  S  147. 
no  remedy  by  action  for  false  imprisonment,  §  148. 

except  where  court  is  of  inferior  jurisdiction,  §  148. 
remedy  by  executive  pardon,  §  149. 

power  of  pardon  does  not  extend  to  President,  when,  8  149, 
n.  72. 
by  application  to  the  judge  who  imposed  the  penalty, 
§  150. 
attachments  against  witnesses  for,  §  161,  et  seq. 
issued  in  court's  discretion,  §  162. 
founded  only  on  personal  service  of  subpoena,  8  163. 
how  contempt  purged,  §§  163,  167. 
no  power  to  award  compensation  in  contempt  proceedings  to  party 

injured  by  recusancy  of  witness,  §  169. 
to  withdraw  documents  produced  under  supoena  duces  tecum  is  a, 

§  175,  p.  201. 
to  fail  to  produce  papers  is  not  a,  unless  reasonable  time  given, 

§  175,  p.  202. 
to  refuse  office  copies,  §  175,  p.  203. 
to  tamper  or  interfere  with  witnesses,  §  180. 

CONTEMPORANEOUS  CIRCUMSTANCES, 

when  detailed  to  assist  recollection  of  witness,  §8  370,  874. 
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CONTINGENCY. 

whether  condition  has  happened  on  which  a  contract  becomes  opera- 
tive, a  question  of  fact,  S  1126. 

CONTINUANCB, 

granted  In  case  of  absent  witness,  §  166. 

stipulation  as  to  what  a  witness  will  testify  in  order  to  avoid  a, 

f  202,  p.  226. 
discretion  to  grant,  in  absence  of  counsel,  §  217. 
procuring  continuance  commented  on  In  argument,  i  989,  p.  843. 
of  motion  for  new  trial  carries  bill  of  exceptions,  S  2818. 

CONTINUANCE  IN  BUSINESS, 
a  question  of  fact,  S  1523. 

CONTRACTS, 

generally  construed  by  court,  8  1067. 

by  correspondence,  Interpreted  by  court,  |  1072. 

unless  explained  by  acts  as  well  as  writings,  when  question 

goes  to  jury,  §  1072. 
observations  on  this  rule,  S  1073. 
an  exception  to  it,  §  1074. 
meaning  which  the  parties  have  placed  upon  their  contract,  ascer- 
tained by  jury,  §  1081. 
partly  in  writing  and  partly  in  parol,  meaning  for  jury,  §§  1086, 1113. 
whether  against  public  policy,  declared  by  court,  S  1097. 
parol  contracts  to  be  ascertained  by  the  jury,  S  1108. 

question  cannot  be  separated,  referring  one  part  to  judge, 

8  1108. 
to  be  decided  according  to  understanding  of  both  parties, 
8  1108. 
existence  and  terms  of  express  contracts,  whether  for  court  or 
jury,  §8  1112,  1143. 
existence  of  contract,  a  question  for  jury,  8  1112. 

unless  court  can  pronounce  on  inspection  of  writing, 

8  1112. 
if  partly  by  correspondence  and  partly  by  parol,  ques- 
tion for  jury,  8  1113. 
observations  on  the  rule  that  existence  of  contract  is  a  ques- 
tion of  fact,  8  1114. 
whether  an  Instrument  formally  executed,  a  question  of  law,  8  1114. 
written  proposal  for  a  contract,  construed  by  court,  8  1114. 

verbal  acceptance,  a  question  for  jury,  8  1114. 
rule  where  a  writing  is  addressed  to  a  third  person,  8  1115. 
rule  where  the  understanding  is  that  the  parol  negotiations  are  not 

binding  unless  reduced  to  writing,  8  1115. 
whether  a  subscription  to  capital  stock  was  made  under  charter  or 
general  law,  8  1116. 
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CONTRACTS— Con^nued. 

meaning  of  condition  on  which  such  Bubscription  made,  §  1115, 
p.  933. 

whether  a  written  contract  was  a  purchase  or  an  assignment  of  a 
mortgage,  §  1115,  p.  933. 

mistakes  in  terms  of  a  contract,  question  for  jury,  §§  1116,  1117. 
as  to  whether  clause  in  bill  was  inserted  by  mistake,  §  1117. 

where  an  issue  is  raised  in  ejectment  whether  a  deed  should  be  re- 
formed, p.  934,  n.  19. 

whether  contract  was  verbal  or  In  writing,  for  jury,  S  1118. 

whether  obligation  dependent  or  independent,  for  jury,  S  1119. 

whether  contract  entire  or  divisible,  for  jury,  S  1120. 

whether  promise  original  or  collateral,  under  statute  of  frauds, 
question  for  jury,  §  1121. 

quantum  meruit:  value  of  work  done  or  materials  furnished,  for 
jury,  S  1122. 

collateral  purpose  for  which  contract  was  made,  for  jury,  §  1123. 
whether  a  bill  of  sale  was  intended  as  a  mortgage,  for  jury  in  action 
at  law,  §  1124. 
rule  under  this  head  a  rule  of  evidence,  S  1124. 
where   instruments   simultaneously  executed,   conclusion  of 

law,  §  1124. 
defeasance  subsequently  executed,  question  of  fact,  S  1124. 
penalty  or  liquidated  damages,  a  question  of  fact  and  intent,  S  1125. 
gratification  of  a  contract,  question  for  jury,  S  1126. 

whether  certain  property  passes  under  a  mortgage  as  an  ap- 
purtenance, §  1126. 
whether  the  condition  on  which  a  contract  was  accepted  has 
happened,  S  1126. 
whether  there  has  been  a  novation,  question  for  jury,  §  1127. 
whether  a  deed  has  been  delivered,  when  a  question  of  law  and  when 

of  fact,  §  1128. 
whether  a  deed  poll  has  been  accepted  by  the  grantee,  question  for 

jury,  §  1129. 
date  of  delivery  of  deed  or  taking  efPect  of  contract,  question  for 
jury,  §  1130. 
presumption  of  delivery  at  date,  S  1130. 
whether  this  presumption  rebutted,  S  1130. 
question  which  of  two  instruments  first  executed,  for  jury,  S  1130. 
whether  an  instrument  delivered  as  an  escrow,  question  for  Jury, 

S  1131. 
existence  of  a  partnership,  question  for  jury,  S  1132. 
genuineness  of  signature,  question  of  fact,  §  1134. 

signature,  how  proved,  §  1135. 
consideration  of  contract,  question  for  jury,  S  1136. 
whether  a  forbearance  was  the  acceptance  of  a  promise  to  pay  the 
debt  of  another,  question  of  fact,  S  1137. 
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CONTRACTS— Continued. 

whether  a  promise  was  founded  on  an  illegal  consideration,  ques- 
tion of  fact,  S  1138. 

whether  a  contract  is  real  or  colorable,  to  cover  up  a  gambling 
transaction,  question  of  fact,  S  1139. 

whether  a  market  was  "manipulated"  or  fictitious,  under  which 
IMirties  agreed  to  settle,  question  of  fact,  §  1140. 

whether  a  contract  has  been  performed  or  performance  waived, 
question  of  fact,  S  1141. 

place  where  a  contract  to  be  performed,  when  question  of  law  and 
when  question  of  fact,  $  1142. 

whether  or  not  a  contract  is  usurious,  when  for  court  and  when  for 
Jury,  S§  1143,  1144. 

court  to  declare  legal  effect  of  written  warranties,  S  1196. 

what  questions  in  respect  of  warranties  in  sale  of  chattels  are  for 
the  court  and  what  for  the  Jury,  §S  1195-1202. 

abandonment  of  contract,  when  a  matter  of  law  and  when  of  fact, 
§  1439. 

reasonable  time  for  performing,  where  no  time  fixed,  §S  1533,  1535. 

reasonable  time  for  disaffirmance  of  contract  obtained  by  fraud, 
9  1541. 

reasonable  time  for  rescission  of  contract  of  sale  for  breach  of 
warranty,  §  1542. 

reasonable  time  for  disaffirmance  by  infant  of  contract  on  coming 
of  age,  §  1543. 

reasonable  time  for  return  of  money  received  under  rescinded  con- 
tract, S  1545. 

reasonable  notice  for  discontinuance  of  contract  of  service,  §  1551. 

forbearance  to  bring  suit  as  a  consideration  for  a  contract,  §  1555. 

reasonableness  of  contracts,  §S  1572,  1577. 

of  contracts  limiting  the  common-law  liability  of  carriers, 
§  1573. 

Stipulation  as  to  time  of  bringing  suit  against  common  carrier, 
§  1574. 

stipulation  as  to  time  of  giving  notice  of  loss  of  live  stock  to  car- 
rier, §  1575. 

stipulation  as  to  time  of  making  reclamation  against  telegraph 
company,  §  1576. 

stipulation  as  to  time  of  giving  notice  of  loss  to  insurance  com- 
pany, §  1577. 

See  Fraud;  Deceit;  Duress;  Implied  Promises;  Carriers  of  Goods; 
Carriers  of  Passengers;  Insurance;  Sales  or  Pixsonal  Pbof- 
erty;  Subscription. 

CONTRADICTION, 

cross-examination  as  to  collateral  matters  for  the  purpose  of,  §  469. 
admissibility  of  previous  contradictory  statements  of  witness  in 
impeachment,  §  489,  et  seq. 
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CONTRADICTION— Con^inwed. 

degree  of  contradiction  immaterial,  §  494. 
mere  contradiction  among  witnesses  not  sufficient  to  let  in  eyidenoe 

of  good  character,  §  550. 
between  witnesses'  statements,  a  question  for  Jury,  8  1041. 

CONTRIBUTORY  NEGLIGENCE, 

doctrine  of,  in  general,  §  1679. 

burden  of  proof  in  respect  of,  §  1679. 

unavoidable  inference  of,  arising  out  of  the  plaintlfTs  own 
testimony,  §  1680. 

rule  where  evidence  leaves  facts  or  inferences  in  doubt, 
§  1681. 

rule  where  presumption  of  arises  on  uncontradicted  evidence, 
§  1682. 

where,  notwithstanding  contributory  negligence  of  plaintiff, 
defendant  might  have  avoided  the  injury  by  the  exercise  of 
reasonable  care,  §  1683. 

contributory  negligence  in  attempting  to  alight  from  a  mov- 
ing train,  §  1684. 

in  a  passenger  guilty  of  known  violation  of  rules,  §  1685. 

in  a  traveler  failing  to  look  and  listen  on  approaching  a  rail- 
way crossing,  §  1686. 

in  the  case  of  injuries  to  children,  §  1687. 
when  child  sui  juris,  §  1687. 
care  required  of  custodian  of  child,  §  1688. 

illustrative  cases  where  contributory  negligence  declared  as 
matter  of  law,  §  1689. 

duty  to  avoid  consequences  of  nuisances,  §  1921. 

CONTROL, 

of  intercourse  between  court  and  bar,  §  206. 

CONVERSATION, 

witness  must  at  least  give  substance  of,  §  387. 

whether  witness  may  give  Impression  which  conversation  made  on 

his  mind,  §  387. 
when  witness  may  testify  as  to  a  part  only,  §  388. 
right  to  have  whole  conversation  on  cross-examination,  §  476. 
right  to  whole  of,  on  re-examination,  §  481, 
province  of  jury  in  respect  of  parts  of  extended  conversations  on 

the  question  of  fraud,  §  1949. 

CONVERSATION  WITH  WITNESSES, 

opinions  derived  from,  disqualifying  juror,  J  78* 

CONVERSION, 

waiver  of,  §  1447. 

carrier  delivering  to  wrong  person  guilty  of  a,  §  1584. 

CONVEYANCE, 

whether  intended  for  father  or  son,  §  1350. 
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CONVICTION, 

cross-examination  as  to  previous  conviction  of  crime,  §  467. 

previous  conviction  must  be  shown  by  the  record,  J  467. 
conclusive  evidence  of  probable  cause,  {  1610. 
proof  of,  a  mode  of  impeachment,  §  535. 

record  only  competent  evidence,  J  ^34. 

COOLING  TIME, 

whether  there  has  been,  question  of  law,  {  2188, 
See  MAKSLAUOHisa. 

COPIES, 

of  public  documents  in  lieu  of  originals,  J  1<S4. 

may  be  used  as  memoranda  to  refresh  recollection,  S  401,  subeec.  2. 

CORONER, 

selecting  Jury  when  sheriff  disqualified,  {  13. 

CORPORATIONS, 

relationship  to  a  shareholder  disqualifies  Juror,  §  62. 

members  of,  when  qualified  as  Jurors,  §§  63,  64. 

shareholder  in,  disqualified  as  juror  in  action  by  or  against,  8  67. 

otherwise,  employe  of  a  shareholder,  {  67. 
production  of  books  and  papers  of,  under  subpoena  duces  tecum, 

8  176. 
privilege  of  trustee  director  against  disclosure  entailing  forfeiture, 

8  288. 
reasonableness  of  by-laws  and  regulations  of,  88  1567-1569. 
See  Shabes  and  Stock;  Subsobiftion. 

CORRESFONDErNCB, 

right  to  the  whole  of,  when  a  portion  offered  in  evidence,  8  335. 

whether  letter  admissible  without  reply,  8  835. 
contracts  partly  by  letter  and  partly  by  parol,  interpreted  by  Jury, 
8  1113. 

CORROBORATION, 

plaintiff  may  introduce  in  rebuttal,  evidence  to  corroborate  witnesses 

in  chief,  8  346. 
testimony  admissible  in,  8  386. 

forming  a  single  link  in  chain  of  evidence,  8  386. 
forming  a  single  fact  in  a  collection  of  facts,  8  386. 
tending  to  prove  a  part  only  of  the  matters  alleged,  8  386. 
old  rule  that  former  consistent  declarations  may  be  shown  in  cor- 
roboration, 8  ^72. 
this  rule  discarded,  88  571,  572. 
corroboration  by  statements  made  immediately  after  the  occurrence, 

8*577. 
by  immediate  outcry  in  case  of  rape,  8  577. 
sufficiency  of  corroborative  testimony,  a  question  for  Jury,  8  1043. 
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CORROBORATION— Contintted. 

of  a  witness  who  has  wilfully  sworn  falsely  to  a  material  fact— in- 
structions as  to  necessity  of»  §  2424. 
corroborating  and   sustaining   impeached   or   discredited   witness, 
S§  541,  582. 
right  to  introduce  corroborating  testimony,  §  541. 
witness'  own  evidence  as  to  corroborating  facts,  not  a  cor- 
roboration, 8  542. 
.  corroboration  by  additional  evidence  of  the  same  facts,  §  543. 
corroboration  of  witnesses  assailed  in  rebuttal,  §  544. 
in  cases  where  the  testimony  of  a  single  witness  is  insuffi- 
cient, §  545. 
in  cases  of  accomplice  testimony,  §  546. 
In  cases  of  the  testimony  of  one  party  to  an  incestuous  In- 
tercourse, S  547. 
accomplices  cannot  corroborate  each  other,  §  548. 
may  be  corroborated  by  writings,  §  548. 
may  be  corroborated  by  evidence  of  previous  consistent  dec- 
larations, §  549. 
See  AccoMPLicB. 

COSTS, 

of  making  a  view,  §  911. 

whether  taxed  within  a  reasonable  time,  §  1559. 

CO-TENANCY, 

ouster  of  one  co-tenant  by  another,  a  question  for  Jury,  §  1419. 

COUNTERCLAIM,  * 

In  action  on  implied  assumpsit  where  there  has  been  a  building 
contract,  §  1150. 
grounds  of  a  successful  defense  stated  in  an   instruction, 
§  1369. 

COUNTERFEIT  MONEY, 

reasonable  time  for  returning  counterfeit  money  received  in  pay- 
ment, §  1546. 

COUNTERFEITING, 

whether  a  felony,  §  48. 

COUNTERVAILING  EVIDENCE, 

cautionary  instructions  as  to  the  inference  to  be  drawn  from  the 
absence  of,  §  2452. 
precedents  of  instructions  on  this  subject,  §  2453. 
instructions  as  to  inference  from  failure  of  prisoner  to  offer 
explanations,  §  2454. 
COUNTIES, 

boundaries  of,  when  a  matter  of  law  and  when  of  fact,  §  1481. 

question  how  influenced  by  evidence  of  common  usage  and  ac- 
quiescence, §  1481. 

Trials— 245. 
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COUNTS, 

general  verdict  erroneous  where  there  are  seyeral  counts  for  dis- 
tinct causes  of  action,  g  2640. 
where  there  are  separate  counts  in  an  indictment,  §  2640. 
but  not  where  nominal  damages  only  are  given,  §  2640. 
nor  where  separate  counts  state  the  same  cause  of  action  or 
the  same  offense,  §  2641. 
in  homicide,  Judge  restricts  finding  to  a  single  count,  J  21S5. 

COUNSEL. 

See  Attorneys  and  Counselobs. 

COURSE  OF  BUSINESS, 

witness  not  allowed  to  state  what  is,  §  378. 
between  parties,  a  question  of  fact,  §  1058. 

COURT  COMMISSIONERS, 

power  of,  to  punish  contempts,  §  130. 
See  CoMMissiONEBS. 

COURTESY, 

bounds  of,  not  to  be  exceeded  on  cross^zamlnation,  §  415. 

COURT  AND  JURY, 

as  to  relative  province  of,  see  Pbovince  of  Coubt  and  Jubt. 

COURTS, 

power  of  all  courts  to  protect  their  proceedings  from  interruptions, 

§  132. 
rules  governing  practice  must  conform  to  law  and  be  reasonable, 

§§  205,  207,  n.  1,  4,  9. 
Judge  retiring  from  Bench  without  suspending  error,  when,  $  212, 

n.  10,  12. 
Judge  should  voluntarily  disqualify  self,  when,  $  215,  n.  15. 
power  of,  to  punish  contempts,  S  124,  et  seq.     (See  also  Contempts.) 
reproving  counsel  in  offensive  mood  error,  §  218,  n.  18. 
insinuations  affecting  credibility  error,  §  219,  n.  20. 
power  of,  to  compel  attendance  of  witnesses,  S  156. 

CREHDIBILITY  OF  WITNESS, 

comments  upon,  in  argument,  §  971. 

questions  affecting  credit  of  witness  allowed  on  cross-examination* 

§  450,  et  seq. 
a  question  for  the  Jury,  §  1038. 

court  may  give  general  advice  to  Jury  concerning,  S  2418. 
Judge  not  to  direct  attention  of  Jury  to  credibility  of  particular  wlt^ 

nesses,  §§  2285,  2286,  2421. 
See  Instructions. 

CRIME, 

prejudice  against,  does  not  disqualify  a  Juror,  §  73. 
proof  of  commission  of,  on  part  of  witness,  lets  in  evidence  of  sub- 
sequent good  character,  §  556. 
contrary  views,  J  557, 
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CRIMINAL  BUSINESS, 

prejudice  against  a,  does  not  disqualify  a  juror,  J  73* 

CRIMINAL  EVIDENCE, 

evidence  of  similar  acts  or  offenses,  §§  32^-335. 

CRIMINAL  LAW, 

power  of  juries  to  judge  of  the  law  in  criminal  cases,  t  2149. 

See  Instbuctions;  Pbovince  of  Court  and  Jubt;  Reasonable  Doubt. 

CRIMINAL  PROCEDURE, 

right  to,  open  and  close  in  criminal  trials,  §  243. 
rules  of  cross-examination  in,  $  446. 
necessity  of  objecting  to  evidence  in,  §  690. 
view  of  places  out  of  court  by  Jury,  §  885. 

whether  prisoner  should  accompany  jury,  §§  886,  887. 

witnesses  not  to  be  sent  with  them,  §  888. 

effect  of  unauthorized  view  by  jury,  §  904. 
right  to  be  heard  in  criminal  cases  by  counsel,  §S  920,  921. 
reasonable  time  for  holding  a  prisoner  for  re-examination,  §  1560. 
motion  for  new  trial,  §  2717. 

necessary  as  in  civil  case,  §§  2717,  2722. 
cautionary  instructions  in  criminal  cases,  §  2414,  et  seq. 
province  of  court  and  jury  in  matters  of  crime,  §  2164,  et  seq^ 
See  Instructions;  Province  of  Coubt  and  Jubt. 

CROSS-EXAMINATION, 

object  of  cross-examination,  §  405. 
right  of  cross-examination,  §  406. 
sifting,  modifying  and  extending  direct  examination,  8  408. 

making  it  more  explicit  and  complete,  §  408. 

calling  for  details  and  particulars,  S  408. 

calling  for  reasons,  §  408. 
as  to  value,  §  408. 

fishing  questions,  when  not  allowed,  §S  408,  413,  414. 

asking  witness  if  he  has  omitted  anything,  §  409. 

cross-examination  as  to  consideration  of  note,  §  409. 

developing  circumstances  attending  a  conspiracy,  §  410. 

length  and  circumstances  of  possession,  etc.,  §  411. 

right  to  the  whole  of  a  conversation,  §  412. 

grounds  of  witness'  conclusion  as  to  value,  §§  408,  413. 
instances,  §  414. 
great  latitude  allowed  on  cross-examination,  §  415. 

generally  limited  only  by  discretion,  §  415. 

intended  to  develop  all  the  circumstances,  §  415. 

extended  to  other  matters,  limiting,  qualifying  or  explaining, 
§  415. 

extended  to  matters  showing  animus  of  the  witness,  §  415. 

but  bounds  of  courtesy  and  propriety  not  exceeded,  §  415. 

developing  circin^ stances  on  issue  of  fraud,  $  416, 
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CR0S8-BXAMINATI0N— Conftnued. 

searching  bona  fides  of  transfer,  §§  416,  417. 
doYeloping  all  surrounding  circumstances,  S  ^1^« 
including  other  transfers,  §  416. 

illustrations  of  the  preceding,  §  417. 
discretionary  control  of  limits  of  cross-examination,  8  418. 
allowing  a  question  which  misrepresents  the  testimony,  §  418. 
curtailing  needless  repetitions,  §  419. 
prescribing  what  counsel  shall  examine  and  cross-examine, 

§  420. 
prescribing  the  order  where  there  are  several  defendants  with 

separate  defenses,  §  421. 
allowing  recross-examinatlon  on  same  subject,  §  422. 
whether  admissibility  of  matter  on  cross-examination  depends  on 
its  admissibility  on  direct  examination,  §  423. 
conception  that  immaterial  inquiry  not  extended  on  cross- 
examination,  §  423. 
cross-examining  adverse  witness  whose  deposition  has  been  taken, 

§  424. 
not  necessary  to  state  facts  which  question  will  elicit,  8  ^25. 
English  rule  that  the  witness  may  be  cross-examined  on  the  whole 
case,  8  430. 
leaving  it  discretionary  how  far  leading  questions  shall  be 

put,  8  430. 
if  witness  testifies  as  expert  without  objection  court  may  re- 
gard objection  as  waived,  8  680,  n.  26,  30. 
limit  of  bill  of  discovery  as  regards  nature  of  documents  re- 
ferred to,  8  732. 
effect  of  recent  statutes  on  this  subject,  8  733. 

reason,  that  witness  sworn  to  speak  the  whole  truth, 
8  430. 
applications  of  this  rule,  8  431. 

right  of  cross-examination  where  no  question  has  been 
put  on  direct  examination,  8  431. 
where  immaterial  questions  only  have  been  put, 
8  431. 
American  rule  of  strict  cross-examination,  8  432. 
scope  of  this  rule,  §8  432,  433,  et  seq. 

does  not  extend  to  developing  new  matter,  88  432,  433. 
prohibits  a  party  from  proving  his  own  case  on  cross- 
examination,  8  433. 
or  from  introducing  his  defense,  8  484. 
whether  confines  him  to  direct  examination  of  particu- 
lar witness,  8  435. 
or  extends  to  all  the  plaintiffs  evidence,  8  435. 
rule  applied  with  liberality,  8  436. 
how  far  relaxed  in  discretion,  8  436. 


INDEX  TO   VOLUMES  I  AND  H.  3909 

[Sees.  1-1278  are  In  Vol.  I;  sees.  1274-2865  In  Vol.  IL] 
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not  necessary  that  precise  question  should  have  been 

touched  upon  in  direct  examination,  §  436. 
illustrations  of  the  American  rule,  §  437,  et  seq.    ' 

witness  to  prove  execution,  not  cross-examined 

as  to  consideration,  §  437. 
witness  to  prove  Identity  not  cross-examined  as 

to  consideration,  §  438. 
defendant's  title  In  ejectment  how  far  developed, 

8  439. 
physical  characteristics  of  child  in  bastardy  pro- 
ceedings, §  440. 
illustrative  cases  not  within  the  rule,  §  441. 
effect  of  the  rule:  when  makes  adversary's  witness  one's 
own,  S  ^^2. 
leading  questions  on  cross-examination,  §S  407-443. 
allowed  or  excluded  in  discretion,  $  357. 
allowed  under  English  rule,  in  developing  new  matter,  §  443. 
not  allowed  under  American  rule  in  developing  new  matter, 
§443. 
except  in  discretion  of  court,  §  443. 
reason  of  the  rule  which  admits  leading  questions  as  to  new 
matter,  as  stated  by  Shaw,  C.  J.,  S  444. 
cross-examination  of  the  adverse  party,  §  445. 

limits  of,  governed  by  court's  discretion,  J  ^46. 
leading  questions  allowed  in,  §  445. 
cross-examination  in  criminal  cases,  §  446. 

under  E^nglish  rule  extends  to  whole  issues,  §  446. 
rule  the  same  as  in  civil  cases,  §  446. 

accused  may  develop  his  defense  by  cross-examination,  §  446. 
questions  affecting  the  credibility  of  the  witness,  $  450,  et  seq. 
relations  between  the  witness  and  the  parties,  8  ^^O. 
facts  showing  bias  or  prejudice,  §  450. 
exhibiting  hostile  feelings,  g  450. 
developing  state  of  mind  of  witness,  §  450. 
showing  his  relationship  to  parties,  §  450. 
showing  his  interest  in  the  suit,  §  450. 
such  inquiries  not  collateral  or  immaterial,  §  450. 
details  affecting  his  ill-will  may  be  shown,  $  451. 
circumstances  developed   showing  degree  and   intensity  of 

hostile  feeling,  §  451. 
extent  and  nature  of  hostile  feeling  exhibited,  §  451. 
contrary  view  that  cause  of  hostile  feeling  not  inquired  into, 
8  451. 
particulars  of  a  difficulty,  §  451. 
remoteness  of  ill-feeling  in  point  of  time,  |  452* 
must  exist  at  or  near  trial,  §  452. 
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attempts  to  suborn  other  witnesses,  9  453. 

previous  offer  of  prosecutor  to  settle,  §  454. 

other  illustrations,  §S  455.  456,  457. 

Questions  affecting  the  character  of  the  witness,  §  458. 

▼lew  that  questions  tending  to  degrade  witness  may  be  put 

S  458. 
yiew  that  examination  on  past  life  of  witness  is  discretionary, 

§  458. 
Judicial  expressions  on  this  question,  8  4599. 
views  of  Dr.  Greenleaf,  §  460. 

specific  misconduct  how  far  inquired  into,  §§  459,  460,  461,  462. 
cross-examination  as  to  collateral  facts  affecting  credit  of  witness' 
statement,  §  461,  et  seq. 
view  that  such  cross-examination  is  not  permissible,  §  461. 

illustrations  of  this  view,  §  462. 
illustrative  cases  showing  the  contrary  view,  $  462. 
exception  where  counsel  promise  to  show  relevancy,  §  463. 
view  that  such  inquiries  permissible  in  discretion,  §  464. 
such  discretion  not  subject  to  review,  §  464. 
illustrations  of  this  view,  §  465. 
inquiry  as  to  particular  acts  of  immorality  or  criminality, 
§  465. 
believe  in  existence  of  God,  §  466. 
Indicted  for  crime,  §§  465,  467. 
deserted  from  the  army,  §  465. 
been  in  prison,  §  465. 
arrested  for  vagrancy,  §  465. 
committed  certain  acts,  §  466. 
open  to  bribery,  §  466. 
personal  privilege  of  witness  to  decline  answering,  §  465. 
whether  witness  has  been  arrested,  indicted,  ^nvicted  on 
criminal  charge,  §§  465,  466,  467. 
confusing  state  of  the  authorities,  §  467. 
questions  creating  prejudice  but  not  affecting  credibility,  §  468. 
as  to  whether  witness  has  taken  usury,  §  468. 
cross-examination  on  collateral  matters  for  purpose  of  contribution, 
§  469,  et  seq. 
such  cross-examination  not  allowed,  §  469. 
different  statements  of  this  rule,  §  469. 
liberal  latitude  allowed  in  applying  it,  §  469,  p.  472. 
If  witness  answers,  answer  conclusive,  §  470. 
reason  of  this  rule,  §  470. 
instances  of  such  cross-examination,  §  471. 
instances  of  convictions  reversed  for  a  violation  of  this 

rule,  §  472. 
what  if  questions  answered  without  objection,  §  473. 
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CROSS-EXAMINATION— Con«ni/e(f. 

wider  range  allowed  where  opposite  party  is  the  wit- 
ness, §  474. 
right  of  witness  to  explain  previous  declarations,  §  475. 
cross-examination  of  sustaining  witness,  §  524. 
view  that  a  severe  cross-examination  lets  in  evidence  of  good  char- 
acter, §  552. 
cross-examination  of  expert  witnesses,  §§  625,  635. 

to  correct  incompleteness  of  hypothesis,  §  625. 

to  develop  reasons  of  opinion,  §  626. 

questions  admissible  going  beyond  scope  of  the  evidence,  §  627. 

calling   for   opinion   of  witness  on   cross-examining  party's 

hypothesis,  §  628. 
cross-examination   of   medical   experts   who   have   examined 

plaintiff's  body,  $  630. 
irrelevant  facts  admissible  to  test  knowledge,  §  631. 
illustrated  by  cross-examination  as  to  age,  §  632. 
hooks  of  science  read  to  expert  to  test  knowledge,  S  633. 
questions  put  affecting  credibility,  §  634. 
such  as  what  fee  has  been  paid  witness,  §  634. 
instance  of  an  improper  cross-examination  under  American  rule, 

§  635. 
of  accused  person  testifying  as  a  witness,  §§  642,  649,  655. 

view  that  he  may  be  cross-examined  as  any  other  witness, 

§§  642,  649. 
that  disparaging  facts  in  his  past  history  may  be  called  out, 

§  649. 
that  he  may  be  questioned  as  to  former  arrests,  convictions, 

etc.,  §§  650,  651. 
this  view  very  much  discarded,  §  649. 

and  the  view  adopted  that  cross-examination  should  be  con- 
fined to  examination  in  chief,  §  652. 
and  that  previous  arrests,   convictions,  etc,  cannot  be  in- 
quired into,  §  653. 
and  that  disparaging  facts  in  his  past  cannot  be  called  out, 

§  653. 
especially  that  crimes  affecting  credibility  not  inquired  into* 
§  654. 
illustrations  of  this  view,  §  655. 
counsel  not  required  to  state  expected  answer,  §  680. 
cross-examination  as  to  contents  of  written  instruments,  {  S31. 
documents  must  be  produced,  §  831. 
unless  the  witness  is  a  party  to  the  suit,  §  831,  subsec  2. 
when  the  document  itself  is  evidence,  §  831,  subsec.  8. 

where  used   as   memorandum  to   refresh  recollection, 
S  831,  subsec.  3. 
witness  asked  whether  representation  in  writing  or  by  parol, 
S  831,  subsec.  4. 
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CROSS-EX  AMI  NATION— <7on«niic«J. 

witness  how  cross-examined  as  to  his  own  letter,  §§  832,  833. 
whether  nonsuit  granted  on  new  matter  elicited  by  cross-examina- 
tion of  plaintiff's  witnesses,  §  2269. 

CURE. 

of  prejudice,  by  similar  arguments  in  opposing  party,  §  986. 

illegitimate  argument  first  introduced  by  opposing  counsel,  §§  987. 

988. 
right  to  open,  not  cured  by  granting  right  to  conclude,  {  2^S. 
See  Bbbob  Without  Injubt. 

CURTILAGE, 

what  buildings  within,  question  for  Jury,  {  1477. 

CUSTODY, 

of  the  Jury  pending  the  trial,  |  2548. 
See  JuRT. 

CUSTOM. 

See  Usage  and  Custom. 

CUSTOM  OF  TRADE, 

whether  excluded  by  terms  of  a  written  contract,  question  for  ootirt, 
8  1067. 

D. 

DAMAGE, 

of  goods  committed  to  common  carrier,  §§  1844,  1845,  1849. 

DAMAGES, 

recovered  of  witness  for  non-attendance,  S  178* 
opinions  of  witnesses  as  to  extent  of,  §  380. 

plaintiff  not  to  give  opinion  as  to  his  own,  §  381. 
inspection  to  increase  damages  under  old  law,  $  850. 
proximate  and  remote  damages,  S§  1676,  1677,  1678. 
view  that  an  unsuccessful  attempt  at  justification  aggravates  dam- 
ages in  slander  or  libel,  $  2039. 
view  that  such  an  attempt  is  merely  a  circumstance  which 

the  Jury  may  consider  in  aggravation  of  damages,  §  2040. 
doctrine  that  attempted  justification  in  good  faith  mitigates 
damages,  §  2041. 
duty  to  instruct  as  to  rule  of  damages,  §  2188. 

failure  to  do  so,  ground  of  new  trial,  §  2188. 
measure  of  damages;  what  questions  for  court  and  what  for  Jury, 
§§  2061,  2067. 

DANGEROUS  WEAPON, 

what  is  a  dangerous  weapon,  under  Federal  statute,  held  a  matter  of 
law,  §  2181,  note. 
DATE, 

evidence  of  undisputed  date  admissible  to  fixed  disputed  date,  §  372. 
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DATES, 

variances  In  respect  of,  immaterial,  |  2258. 

DB  FACTO  OFFICER, 

validity  of  acts  performed  by,  {  33,  p.  38. 

DE  VENTRE  INSPICIENDO, 

proceedings  under  writ  of,  {  852. 

DEADLY  WEAPON, 

what  is  a  deadly  weapon,  question  of  fftct,  8  2181« 

DEAF  AND  DUMB  WITNESSES, 

examined  by  sworn  interpreter,  §  867. 

DEBTOR  AND  CREDITOR, 

waiver  by  creditor  of  right  to  rescind  composition  agreement,  ques- 

Uon  of  fact,  §  1446. 
DECEIT, 

what  question  for  the  court  and  what  for  the  Jury,  in  respect  of 

misrepresentations  and  deceit,  S§  1946,  1958. 
fraudulent  representations  generally  a  question  for  the  Jury,  §  1946. 
distinction  between  statements  of  fact  and  of  opinion,  §  1946. 
whether  the  plaintiff  acted  upon  the  false  representations  or  upon 

his  own  knowledge,  question  of  fact,  §  1947. 
character  and  design  of  the  representations,  question  of  fact,  §  1948. 
province  of  Jury  in  respect  of  parts  of  an  extended  conversation, 

§  1949. 
as  to  the  materiality  of  false  statements,  §  1960. 
purchasing  goods  with  intent  not  to  pay  for  them,  J  1951. 
misrepresentations  in  applications  for  insurance,  {  1952. 

at  auction  sales,  §  1954. 
knowledge  of  want  of  authority  of  an  agent  to  make  representations, 

§  1955. 
sale  of  chattels  without  possession,  §  1956. 
latent  defects  in  a  chattel  sold,  $  1957. 

how  Jury  instructed  in  such  cases,  §  1958. 

DECLARATIONS, 

of  conspirator,  when  admitted  before  proof  of  conspiracy,  §  851, 

p.  362. 
Judge  must  decide  preliminary  questions  of  fact  involved  in  ques- 
tion of  admissibility  of,  §  338. 
limits  of  re-examination  as  to  previous  inconsistent  declarations, 

§§  484,  485. 
Impeachment  of  witness  by  evidence  of  previous  contradictory  or 

inconsistent  declarations,  §  489,  et  seq. 
evidence  of  previous  inconsistent  declarations  when  admissible  in 
corroboration,  §  549. 
view  that  such  evidence  is  not  admissible,  g  571. 
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DBCLARATIONS— Con^tnved. 

old  mle  that  such  declarations  may  be  shown  in  oorrobora- 

Uon,  §  572. 
view  that  such  declarations  may  be  shown  to  rebut  evidence 

of  previous  inconsistent  declarations,  §  573. 
recognized  exception  to  the  general  rule,  §  574. 
change  of  relation  necessary  to  admit  such  evidence,  §  675. 
fabrication  of  recent  date,  8  576. 

statements  made  immediately  after  the  occurrence,  §  577. 
such  declarations  not  admissible  when  made  subsequently  to 
the  inconsistent  ones,  §  578. 
view  that  witness,  impeached  by  inconsistent  statements,  may  be 

sustained  by  consistent  statements,  §  579. 
distinction  between  the  case  where  the  previous  declarations  are 

established  and  where  they  are  left  in  dispute,  §  581. 
general  character  not  supported  by  previous  declarations,  §  582. 
purpose  for  which  declarations  made,  a  question  of  fact,  §  1349. 
instructions  as  to  the  declarations  of  co-conspirators,  S  2455. 
See  Admission. 

DECLARATIONS  OP  LAW, 

trials  by  court  without  intervention  of  Jury,  §  2410. 

errors  prejudicial  upon  Jury  harmless  when  tried  without  Jury, 

§  2410. 
rule  in  Alabama,  §  2410. 
the  purpose  of  declarations  of  law,  {  2411. 
purpose  to  determine  "if  on  the  whole  case  tried  on  correct  theory,** 

§  2411. 
discarding  non-prejudicial  error  in  respect  of  findings  of  f^ct  and 

law,  S  2412. 
rule  in  various  states,  §  2412,  n.  36. 
looking  to  reform  of  procedure,  tendency,  §  2412a. 
rule  in  Oregon,  S  2412a. 

DEX3REE, 

decree  of  chancery  construed  by  court,  J  1071. 
See  Judgment. 

DEDICATION, 

of  land  to  public  uses  by  acts  and  declarations,  question  of  fact, 

§  1355. 
acceptance  of,  question  for  Jury,  $  1356. 
whether  parol  dedication  and  user  creates  highway,  question  for 

jury,  §  1357. 

DEED, 

generally  construed  by  court,  §  1067. 

blank  in  descriptive  calls  of,  when  interpreted  by  Jury,  {  1094. 

whether  intended  for  father  or  son,  question  of  fact,  S§  1350,  1452. 
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DEED — Continued, 

to  two  persons  of  the  same  name — latent  ambiguity,  S§  1451,  1452. 
court  to  construe,  jury  to  apply  description  to  land,  $  1461,  et  seq. 
identity  of  indefinite  or  insufficient  calls   in,   question   for  jury, 

§§  1471,  1472. 
question  aided  by  parol  evidence,  §  1473. 
See  Acceptance;  Boundabt;  Deliyebt. 

DEFENSE, 

how  far  a  party  privileged  from  exposing,  §  304. 
not  introduced  by  cross-examination  under  American  rule,  89  434, 
435. 

DEFECTIVE  MACHINERY, 

negligent  injuries  from,  {  1663. 

See  Masteb  and  Servant;  Negijgencb. 

DEFECTIVE  MEMORY, 

defectiveness  of  mind  or  memory  of  witness  shown  in  impeachment, 
8  536. 

DEGRADE, 

privilege  of  witness  against  question  tending  to,  8  287. 
See  Cboss-examination. 

DEGREES  OF  CRIME, 

application  of  the  doctrine  of  reasonable  doubt  to  the  degree  of 
crime,  8  2493. 

DELAY, 

unreasonable  delay  in  making  a  voyage  insured,  8  16^3. 

DELIBERATE  OPINIONS, 
disqualify  jurors,  8  78. 

DELIVERY, 

of  a  deed,  generally  a  question  of  fact,  8  1128. 

said  to  be  a  mixed  question  of  law  and  fact,  8  1128. 
what  essential  to  delivery,  8  1128. 

acts  without  words  or  words  without  acts,  8  1128. 

placing  deed  on  record,  8  1128. 

delivery  inferred  from  circumstances,  8  1128. 

delivery  presumed  when  beneficial,  8  1128. 
presumption  of  delivery  at  time  of  date,  8  1130. 

this  presumption  rebuttable,  8  1180. 

leaving  the  question  for  the  jury,  8  1130. 

question  which  of  two  instruments  first  executed,  for  Jury, 
8  1130. 
whether  a  deed  delivered  as  an  escrow,  a  question  of  fact,  8  1131. 

depending  on  intent  and  gathered  from  whole  transaction, 
8  1131. 

may  be  shown  by  parol,  8  1131. 
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DBUVERY — Continued. 

as  a  requisite  to  the  validity  of  sales  of  personal  property,  §}  1160, 
1177. 

when  delivery  of  a  portion  of  the  goods  sold»  a  delivery  of  the  whole, 
8§  1169.  1170. 

whether  a  sale  and  delivery  of  chattels  were  parts  of  one  transac- 
tion, question  of  fact,  §  1174. 

delivery  of  personal  property  purchased  with  land,  a  question  of 
fact,  §  1176. 

of  a  writing  as  an  escrow  and  the  suhsequent  filling  of  blanks, 
§  1396. 

demand  and  refusal  of  bailee,  when  a  conversion,  §  1836. 

delivery  to  wrong  person  a  conversion,  §  1836. 

what  evidence  of  non-delivery  required  to  shift  the  burden  of 
proof,  §8  1138,  1889. 

See  Cabbiehs  of  Goods;  Non-dbuveet. 

DBMAND. 

See  Neootiablb  Instbumentb. 

DEMAND  NOTE, 

when  presented  for  payment,  §  1220. 

when  deemed  overdue,  so  as  to  let  in  equities,  {  1221, 

DEMAND  OP  POSSESSION, 

Judge  decides  whether  there  was  a,  on  an  agreed  case,  J  1021. 

DEMURRER  TO  EVIDENCED, 

rule  of  decision  under,  §  1667. 

principles  on  which  sustained,  §§  2242,  2273. 

office  of  an  instruction  in  the  nature  of  an  order  sustaining,  §S  2267- 

2268. 
demurrer  to  evidence  and  directed  verdict  distinguished«  {  1681, 

n.  67. 
See  Nonsuits. 

DEPART, 

when  witness  privileged  to,  8  172. 

DEPENDENT  COVENANTS, 

whether  obligation  dependent  or  independent,  question  for  Jury, 
8  1119. 

DEPOSITION, 

refusing  to  give  for  use  in  foreign  court,  8  183. 
cross-examination  of  adverse  witness  whose  deposition  has  been 
taken,  8  424. 
previous   contradictory   deposition  not  read  without  laying 
foundation,  8  486. 
except  in  case  of  deceased  witness,  8  486. 
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DEPOSITIONS— ConMnwed. 

Judge  decides  whether  witness  unable  to  attend,  when  deposition 

offered,  §  325. 
of  same  witness,  used  as  memorandum  to  refresh  recollection,  §  401, 

subsec.  3,  p.  408. 
not  submitted  to  experts  for  their  opinions,  §  597. 
stenographic  notes  are  not  a,  §  504. 
use  of  previous  deposition  in  impeachment,  §  505. 
what  objections  to,  not  available  at  the  trial,  §  701. 
what  must  be  made  at  the  taking,  §  701. 
what  on  previous  motion  to  strike  out,  |  701. 
not  read  when  witness  present  in  court,  §  702. 
form  of  questions  and  interrogatories  subject  of  comment  In  argu- 
ment, §  989,  p.  842. 
documents  annexed  to,  how  authenticated,  §  825. 
how  attached,  §  825. 
how  identified,  §  825. 

exhibits  where  there  are  two  sets  of  interrogatories,  §  826. 
conflicting  practice  as  to  sending  depositions  to  jury  room,  §§  2578, 

2579. 
loss  of,  §  810. 

DEPUTY, 

when  act  for  principal  in  drawing  Jury,  §  86. 

DEPUTY  SHERIFF, 

service  of  venire  facias  by,  S  22,  p.  29. 

talesman  summoned  by,  §  22,  p.  29. 

directed  to  act  in  case  of  gross  ignorance  of  sheriff,  |  22,  p.  29. 

DESCRIPTION, 

of  papers  in  a  notice  to  produce,  §  780. 

DESTRUCTION  OF  EVIDENCE, 

gives  rise  to  what  presumptions,  §§  794,  795. 

party  voluntarily  destroying  writings  not  allowed  to  prove  their 

contents,  unless,  etc.,  |  801. 
See  Lost  Instbumemts. 

DEVIATION, 

from  prescribed  route,  fixes  liability  on  carrier  in  case  of  loss, 
§  1854. 

DEVISAVIT  VEL  NON, 

right  to  open  and  close  on  issue  of,  §  239. 

testamentary  capacity  on  Issue  of,  a  question  of  fact,  |  1524. 

nonsuits  on  issue  of,  §  2233. 

DIAGRAMS, 

may  be  exhibited  in  opening  statement,  §  268, 
used  for  illustration  on  trials,  §§  870,  992. 
use  of  in  Illustration  in  argument,  §  992. 
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DICTIONARIES, 

effect  of,  in  Jury  room,  §  2588. 

DILIGBNCB. 

reasonable  diligence  in  presenting  oommercial  paper,  S  1215,  et  seq. 
in  foreclosing  chattel  mortgage,  a  question  of  law,  {  1707. 

DIRECT  EXAMINATION, 

incidents  of  the  direct  examination  of  witnesses,  §§  364,  393. 

DIRECTING  THE  VERDICT, 

legal  sufficiency  of  evidence,  question  for  court,  §  2242. 
legal  sufficiency  of  the  facts,  §  2243. 
legal  efPect  of  the  evidence,  question  for  court,  |  2244. 
directing  the  verdict  where  there  is  no  evidence,  |  2245. 
doctrine  of  scintilla  of  evidence,  §  2246. 

this  doctrine  denied  in  England,  §  2247. 
and  in  American  Federal  Courts,  §  2248. 
and  in  the  Courts  of  many  of  the  States,  §  2249. 
further  explanations  of  the  rule,  §  2250. 

where  the  verdict  should  be  set  aside  if  found  for  the 

party  sustaining  the  burden  of  proof,  §  2250. 
opposite  party  entitled  to  have  Jury  polled,   §   2632, 

n.  1,  10. 
where  the  party  sustaining  the  burden  of  proof  alleges 
one  state  of  facts  and  proves  an  entirely  different 
state  of  facts,  §  2251. 
this   rule  not  affected   by   statutes   curing  variances, 

§  2252. 
instances  of  material  variances,  §  2253. 
instances  of  immaterial  variances,  §  2254. 
variances  under  Missouri  statute,  §  2255. 
variances  in   the  spelling  of  names  which  are  idem 

sonans,  §  2256. 
variances  in  respect  of  matters  of  indictment  not  the 

foundation  of  the  action,  §  2257. 
variances  in  respect  of  dates,  §  2258. 
variances  between  allegation  and  record,  explainable  by 

parol,  §  2259. 
variances  in  actions  for  slander,  §  2260. 
other  instances  of  immaterial  variances,  §  2261. 
when  the  facts  are  undisputed  or  admitted,  §  2262. 
where  the  evidence  leaves  a  single  material  fact  unproved,  §  2263. 
where  the  plaintiff's  evidence  is  irreconcilable  with  existing  physical 

facts,  §  2264. 
in  actions  upon  bills  of  exchange,  where  nothing  is  required  but  a 

computation,  etc.,  §  2265. 
tn  equitable  actions  in  Pennsylvania,  §  2266, 
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DIRECTING  THE  YBRDICT— Continued. 

office  of  an  instruction  in  the  nature  of  a  ruling  sustaining  a  de- 
murrer to  the  evidence,  §  226/. 
when  such  a  motion  should  not  be  granted,  §  2268. 
whether  a  nonsuit  may  be  ordered  or  a  peremptory  instruc- 
tion given  upon  new  matter  elicited  upon  cross-examina- 
tion of  plalntifC's  witnesses,  §  2269. 
at  what  stage  of  the  trial  nonsuit  granted  or  peremptory  in- 
struction given,  §  2270. 
defendant's  evidence  helping  out  plaintiff's  case,  §  2271. 
when  plaintiff  estopped  on  appeal  to  insist  that  he  was  en- 
titled to  go  to  the  Jury,  §  2272. 
no  power  to  direct  a  verdict  of  guilty  in  criminal  cases,  i  2149. 
See  Nonsuit. 

DIRECTORIES. 

effect  of  in  Jury  room,  S  2588. 

DISAFFIRMANCE, 

reasonable  time  for  disffirmance  of  unauthorized   acts  of  agent, 

§  1644. 
See  Rescission, 

DISBARMENT. 

See  Attorneys  and  Coukbelobs. 

DISCHARGE, 

of  Jury,  construction  of  stipulation  for,  §  202,  p.  225. 

DISCHARGING  JURORS, 

power  of  court  to  discharge  Jurors,  §§  88,  89,  90. 

after  oath  administered,  §  90. 

works  a  mistrial,  §  90. 

remaining  Jurors  again  subject  to  challenge,  §  90. 
court  may  remove  Juror  from  panel  after  accepted,  §  92. 

DISCOVERY, 

obtained  by  subpoena  duces  tecum,  §  176. 
bill  of  discovery  not  abolished  by  Federal  statute,  §  732. 
of  the  discovery  and  inspection  of  books  and  papers,  §§  730,  848. 
under  the  Federal  statute,  §§  730,  740. 
notice  to  produce  at  trial  and  secondary  evidence  of  contents, 

§§  770,  796. 
secondary  evidence  of  lost  instruments,  §§  799,  810. 
use  of  books  and  papers  produced  at  trial,  S§  814,  844. 

DISCRETION, 

of  sheriff  in  summoning  talesmen,  §  27. 
of  trial  court,  in  impaneling  Jury,  §  88. 

as  to  number  of  Jurors  summoned,  §  19,  p.  24. 

as  to  number  of  talesmen  summoned,  {  26, 


II 


8920  Qn>Ez  TO  volumis  i  and  il 

[SeoB.  1-1I7S  are  in  Vol.  1;  Mca.  1274-2866  In  Vol.  n.] 

DISCRETION— <7ontinve<l. 

In  exercising  Jurors,  §  88. 

in  standing  Jurors  aside,  |  88. 

in  examining  witnesses  on  question  of  disqualification  of 

Jurors,  §  88. 
caution  to  be  exercised  in  excusing  Jurors,  |  88,  p.  93. 
to  remoTe  Juror  after  accepted,  S  92,  p.  102. 
of  court,  in  impaneling  Jury  illustrated,  |  89. 
break  up  and  re-arrange  panels,  §  89. 
not  depart  from  essential  requirements  of  law,  S  89. 
discharge  disqualified  Jurors  after  oath  administered, 
§  90. 
such  discharge  a  mistrial,  §  90. 
respecting  retraction  of  challenge  or  acceptance  of  Juror,  §  93. 
as  to  pertinency  of  questions  put  to  venireman  on  voir  dire, 

S  101,  p.  114. 
to  entertain  objection  to  mode  of  selecting  Jury  out  of  time, 

S  113. 
to  show  challenges  after  right  waived,  i  114,  p.  128. 
to  -hear  objections  to  competency  of  Juror  after  he  is  sworn, 

§  114,  p.  128. 
to  hear  objections  to  Jurors  not  made  until  after  verdict,  §  116, 
p.  134. 
to  refuse  attachment  for  witness,  §  162. 
of  granting  where  counsel  absent  without  leave,  §  217. 
to  admit  evidence  of  a  fact,  truth  of  which  Is  admitted,  §  361,  p.  374. 
discretionary  control  of  court  over  examination  of  witnesses,  §§  343. 
361. 
extends  to  the  order  of  proof,  S  343. 

to  anticipating  the  defense,  {  345. 
to  allowing  plaintiff  to  introduce  evidence  after  de- 
fendant has  rested,  §  346. 
provided  defendant  allowed  to  reply,  §  347. 
to  re-opening  case  to  admit  additional  evidence,  §  348. 
to  recalling  witnesses  for  further  examination,  §  349. 
to  allowing  witnesses  to  correct  their  testimony,  §  350. 
to  admitting  Irrelevant  testimony  on  promise  to  con- 
nect, §  351. 
to  limiting  time  of  examination,  {  352. 
to  stopping  unnecessary  repetitions,  §  352. 
to  stopping  examination  on  irrelevant  matters,  {  352. 
to  limiting  the  number  of  witnesses,  §  353. 
to  controlling  the  manner  of  examination,  §  354. 

as  by  dispensing  with   questions  and  answers, 

§  354. 
by  checking  unreasonable  interruptions,  §  354. 
by  compelling  respect  to  aged   and   f'*eMe  wit- 
nesses, I  354. 
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by  refusing  to  allow  a  witness  to  make  inquiry  of 

a  person  in  court,  §  354. 
by  excluding  questions  which  witness  is  not  able 

to  answer,  §  354. 
by  judge  Interrogating  the  witness,  §  355. 
by  excluding  indecent  questions,  §  356. 
by  allowing  leading  questions,  §§  357,  361. 
to  admit  further  evidence  notwithstanding  a  formal 

admission  of  the  fact,  §  361. 
to  allow  evidence  of  declaration  of  conspirators  before 
proving  conspiracy,  §  393. 
as  to  extent  of  cross-examination,  §§  413,  415,  418,  419,  422, 

430,  436. 
discretionary  to  allow  re-examination  in  chief,  §  482. 
as  to  form  of  question  in  impeachment,  §  502. 
as  to  remoteness  of  time  of  inquiry  into  reputation  of  wit- 
ness, §  526. 
motion  to  strike  out  or  withdraw  improper  evidence,  when 
addressed  to  court's  discretion,  §§  715,  722. 
In  allowing  matters  which  have  taken  place  during  the  trial  to  Ji>e 

referred  to  in  argument,  §  989,  p.  843. 
to  order  a  view,  §  883. 

as  to  stage  of  trial  at  which  a  view  may  be  granted,  §  908. 
of  Jury  of  view,  in  admitting  or  rejecting  testimony  under  Michigan 

statute,  §  913. 
of  court,  to  limit  time  of  argument,  §§  923,  925. 

to  limit  number  of  counsel  and  number  of  speeches,  §  928. 
allowing  reply  to  new  matter  in  concluding  argument,  §  935. 
allowing  reply  where  defendant  has  waived  argument,  §  936. 
as  to  the  argument  of  questions  of  law  to  the  Jury,  §  951. 
to  allow  books  of  law  to  be  read  to  Jury  in  argument,  §  945. 
discretionary  control  over  the  course  of  the  argument,  §  958. 
discretionary  control  over  statements  in  arguments,  §  964. 
such  discretion  not  revised  unless  manifestly  abused, 

§964. 
not  1  avised  where  evidence  conflicting,  §  964. 
to  charge  orally  or  in  writing  at  common  law,  discretlonaryi  {  2874. 
discretionary  with  court  to  send  papers  to  Jury  room,  §  2597. 
new  trials,  when  discretionary  where  Juries  have  misbehaved,  §  2614. 

DISINTERESTED  PERSON, 

when  directed  to  summon  Jurors,  §  22. 

DISMISSAL, 

of  suit  hearing  opening  statement,  |  289. 
See  Nonsuit. 
Tbials — 246. 
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DISTANCB, 

a  question  for  Jury*  S  1461»  et  seq. 

whether  a  dwelling-house  Is  near  a  iMirticuIar  place,  question  of  fact, 
§  1519. 

DISTRESS, 

right  to,  open  and  close  in  repleyin  for  cattle  distrained  for  rent 
with  avowry  of  rent  in  arrear,  §  241. 

reasonable  time  for  selling  after  distress,  S  1^B2. 

abolition  of,  does  not  qualify  tenant  as  Juror  in  suit  against  land- 
lord, S  67. 

DISTURBING  RELIGIOUS  WORSHIP, 

whether  a  society  is  met  together  for  public  worship,  question  of 
fact,  §  2182. 
after  the  benediction,  whether  a  question  of  law  or  of  fact, 
§  2182. 

DIVISIBLE  CONTRACTS, 

whether  contract  entire  or  divlBible,  question  for  Jury»  |  1120* 

DIVORCE, 

inspection  of  the  body  In  actions  for,  S  853. 

doctrine  of  triennial  cohabitation,  |  853. 
but  necessity  must  appear,  §  853. 
when  order  for,  discretionary,  {  863. 
uncertain  results  of,  §  853. 
order  for,  and  how  enforced,  S  354. 
how  executed,  {  855. 
by  reference  to  master,  when,  §  855. 
ez  parte  testimony  not  sufficient,  §  855. 
medical  inspectors  appointed,  S  855. 
their  oath,  §  855. 
their  report,  §  855. 
witnesses  touching  the  same,  i  855. 
DOCKET, 

when  bill  of  exceptions  noted  on,  §  2819. 

DOCTORS  OF  MEDICINE, 

inspection  by,  substituted  for  jury  of  matrons,  §  853. 
See  EjXpebts. 

DOCUMENTARY  EVIDENCE, 

reading  to  the  Jury  in  argument,  S  990. 

DOCUMENTS, 

of  the  discovery  and  inspection  of  books  and  papers,  S§  730,  843. 
under  the  Federal  statute,  §§  730,  740. 
notice  to  produce  at  trial  and  secondary  evidence  of  contents, 

§§  770,  796. 
secondary  evidence  of  lost  instruments,  §§  799,  810. 
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use  of  books  and  papers  produced  at  trial,  §§  814,  844. 
attaching  to  bill  of  exceptions,  §  2794. 
See  Books  and  Papers. 

DOG, 

when  brought  into  court  for  Inspection,  §  865. 

notice  to  produce  dog  for  such  purpose,  S  866* 
scienter  in  owner  of,  question  of  fact,  §  1493. 

DOMICILE, 

a  question  of  fact  for  Jury,  |  1869. 

DOUBT, 

of  Judge,  should  incline  him  to  admit  rather  than  reject  evidence, 

§  719. 
See  Reasonable  Doubt. 

DRAINAGE. 

See  Municipal  Corporations. 

DRAINS, 

whether  made  In  furtherance  of  good  agricultural  usage,  question 
of  fact,  §  1895. 

DRAWING, 

the  panel  of  Jurors,  §  16. 

irregularities  in,  S  34. 
objection  to  officer  who  conducts,  §  8S» 
DRINK, 

efPect  of  furnishing  to  Jury  of  view,  {  907. 
See  Juries. 

DUPLICATE, 

action  on  a  duplicate  of  indebtedness,  §  842. 

DURESS, 

whether  a  contract  was  obtained  by  duress,  a  question  for  Jury, 
§  1339. 

DYING  DECLARATIONS, 

Judge  decides  all  questions  of  fact  involved  in  question  of  admissi- 
bility of,  §  327. 

B. 

BXASEMENT, 

abandonment  of,  question  of  fact,  §  1440. 

reasonable  use  of  a  right  of  way,  question  of  fact,  §  1586. 

what  will  constitute  an  interference  with  an  easement  by  deed, 

question  of  fact,  §  1897. 
contest  as  to  whether  a  deed  passes  a  right  of  way  as  an  easement, 

§  1587. 
whether  a  new  way  can  be  made  without  unreasonable  labor  and 

expense,  §  1578. 
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EDUCATION, 

how  far  a  qualification  for  Jury  duty,  |  10,  p.  14. 

EFFECT, 

when  witness  not  allowed  to  state  the  effect  of  an  act,  §  378. 

EJECTMENT, 

developing  defendant's  title  on  cross-examination,  |  439. 

ELIZORS, 

when  selected  Jury,  |  13. 

EMBRACERY, 

tampering  with  Jurors,  §  2660* 
See  JxTBT. 

EMINENT  DOMAIN, 

right  to  open  and  close  in  proceedings  under,  S  247. 
practice  in  regard  to  view  of  land  out  of  court,  §§  875,  916. 

under  Michigan  statute,  §  899. 
whether  the  use  for  which  land  taken  is  a  public  use,  question  of 

law,  §  1508. 
whether  an  appropriation  by  the  State  was  for  a  permanent  or 
temporary  use,  question  of  fact,-  §  1509. 

EMPLOYE, 

disqualified  as  Juror  in  action  by  or  against  employer,  §  67. 

ENFORCING  THE  LAW, 

instructions  as  to  the  necessity  of  enforcing  the  criminal  laws, 
§  2456. 

ENGLISH  RULE, 

of  full  cross-examination,  §§  430,  432. 

EPITHETS, 

use  of,  how  far  indulged  In  argument,  §  980* 

EQUITABLE  ACTIONS, 

in  Pennsylvania,  directing  verdict  in,  §  2266. 
view  by  Jury  in  equity  cases,  §  884. 

when  Judge  should  accompany  them,  §  884. 
bills  of  exceptions  required  In,  under  the  codes,  §  2772. 
nonsuits  in,  §  2234. 

ERROR, 

rulings  of  trial  court  presumed  correct  on  error  or  appeal,  §  118. 

presumed  that  Jurors  were  properly  qualified,  §  118. 
disallowance  of  statutory  or  principal  cause  of  challenge  review- 
able, §  118. 
so  of  refusal  to  appoint  triors,  etc.,  §  118. 
what  errors  in  impaneling  Jury  reviewable,  §  118. 
reviewing  court  defers  to  trial  court  on  doubtful  question  of  com- 
petency of  Juror,  §  118. 
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of  denying  right  to  open,  not  cured  by  granting  right  to  conclude, 

§  258. 
to  restrict  right  of  cross-examination,  §  406. 
to  exclude  impeaching  testimony,  §  521. 
how  question  of  improper  limiting  of  time  of  argument  presented 

for  review,  §  926. 
error  to  submit  construction  of  unambiguous  writing  to  jury,  S  1068. 
presumption  as  to  written  instructions  on  error,  §  2385. 
question  of  misconduct  of  Jury,  how  saved  for  review,  §  2615. 
See  Appeal. 

ERROR  WITHOUT  INJURY, 

doctrine  of  error  without  prejudice  applied  to  objections  to  jurors, 
§  116. 
paramount  inquiry  is  justice  of  verdict,  §  116,  p.  140. 
doctrine  of  error  without  prejudice  applied  to  objections  to  evi- 
dence, S  707. 
when  not  cured  by  subsequent  evidence  to  the  same  effect, 
§  708. 
no  reversal  because  judge  submitted  question  of  law  to  jury,  unless 
prejudice  produced,  §  1019. 
as  where  jury  decide  question  rightly,  §  1020. 
misconduct  of  jury  no  ground  for  new  trial  where  justice  done, 
§  2612. 
nor  where  there  has  been  consent  and  acquiescence,  §  2613. 
oral  instructions  given  in  favor  of  the  party  complaining,  §  2379. 
where  jury  decide  question  of  law  rightly,  §§  1020,  1226. 
in  the  giving  of  instructions,  §  2402,  et  seq. 

no  reversal  unless  error  prejudicial^  §  2402. 
nor  where  justice  done,  §  2403. 

nor  because  of  a  wrong  reason  for  a  right  decision,  §  2404. 
theory  that  the  evidence  will  not  be  looked  into  to  see  whether  the 
verdict  was  right,  §  2406. 

ESCAPE, 

time  within  which  sheriff  must  convey  debtor  to  prison  or  be  liable 
for,  §  1559. 

ESCROW, 

whether  a  deed  delivered  as  an  escrow,  a  question  of  fact,  §  1131. 
depending  on  Intent  and  gathered  from  whole  transaction, 

§  1131. 
may  be  shown  by  parol,  §  1131. 
See  Delivkbt. 

ESTATES  OP  DECEASED  PERSONS. 

See  Executors  and  Administbatobs. 

ESTOPPEL, 

by  admissions  In  the  pleadings,  §  197. 

tender  of  evidence  for  a  particular  purpose  not  an  estoppel,  H  201. 
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in  respect  of  objections  to  evidence,  9  706. 

Jury  to  decide  whether  conversation  amounted  to  an  estoppel  tn 

pais,  §  1109. 
where  land  sold  under  iMirol  agreement  to  pay  grantor's  debts, 

§  1361,  n.  29. 
when  a  party  estopped  on  appeal  to  insist  that  he  was  entitled  to  go 

to  the  jury,  §  2272.     (See  Pabtnebship.) 
taking  possession  under  will  estoppel,  when,  §  1347,  n.  24. 

EVICTION. 

See  Landu>bd  and  Tenaivt* 

EVIDENCE, 

jury  decides  what  evidence  was  !n  fact  given,  §  103. 

in  support  of  objections  to  jurors,  S  117. 

effect  of  offering  for  a  limited  purpose  only,  §  201. 

when  failure  to  object  to,  construed  as  admission,  S  201. 

failure  of  defendant  to  offer,  how  affects  right  to  begin  and  reply* 

§  254. 
compulsory  answer  not  evidence  against  witness,  S  ^l^* 
whether  refusal  to  answer  evidence  against  him,  §  311. 
tenders  of,  how  made,  §§  676,  687. 

counsel  must  state  what  he  expects  to  prove,  §  351,  p.  363. 
aliter  on  cross-examination,  §  680. 
judge  must  decide  all  preliminary  questions  of  fact  involved  in  ad- 
missibility of,  §§  318,  338. 
act  of  legislature  changing  rule  of  evidence  by  which  testimony 
theretofore   incompetent  rendered  competent  held  not  ex 
post  facto,  §  1136,  n.  78. 
although  decision  would  decide  the  main  issue,  §  319. 
admissibility  of  copy  of  instrument  sued  on,  existence  of 

original  in  dispute,  9  320. 
error  to  submit  to  Jury  these  preliminary  questions  of  fact, 

§  821. 
judge  must  be  satisfied  by  competent  proof,  9  322. 
illustrated  in  question  of  competency  of  witnesses,  §  323. 
must  decide  questions  of  fact  involved  in  competency  of  doc- 
umentary evidence,  §  324. 
decide  whether  witness  unable  to  attend,  so  as  to  admit  de- 
position, §  325. 
decide  questions  of  fact  involved  in  claim  of  privilege,  9  326. 
decide  questions  of  fact  preliminary  to  admission  of  dsrlng 

declarations,  9  327. 
decide  whether  threats  or  promises  were  made  such  as  will 

exclude  confession,  9  328. 
decide  basis  of  fact  necessary  to  admission  of  evidence  of 
similar  acts,  9  329. 
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acts  precedent  and  subsequent  to  act  complained  of  may  be 

shown  under  similar  conditions,  when,  §  329. 
decide  question  of  fact  as  foundation  for  admission  of  evi- 
dence of  usage,  §  336. 
decide  questions  of  fact  preliminary  to  determining  whether 

a  question  is  leading,  §  337. 
further  illustrations,  §  338. 
evidence  of  similar  acts  or  offenses  on  question  of  intent,  §§  329,  335. 
such  evidence  admissible  to  show  guilty  purpose,  plan,  sys- 
tem, etc.,  §  332. 
instances  In  cases  of  forgery  and  uttering  forged  paper, 

§  333. 
instances  in  cases  of  sexual  crimes,  §  334. 
other  instances  where  such  evidence  has  been  admitted, 
§  335. 
sufficient  if  it  tends  to  prove,  §  386. 

admissible  when  corroborative  merely,  §  386. 
when  forming  a  single  link  in  a  chain,  §  386. 
when  tending  to  prove  a  part  of  the  matters  alleged,  §  386. 
negative  testimony,  when  too  remote,  §  391. 
what  constitutes  a  sufficient  laying  of  foundation,  S  391,  n.  88. 
putting  the  testimony  of  two  witnesses  together,  §  392. 
of  other  transfers  on  issue  of  fraud,  §  416. 
of  similar  acts  on  cross-examination,  §  441. 
previous  contradictory  declarations  of  witness  not  evidence  on  main 

issue,  §  492. 
of  evidence  impeaching  witness'  credibility,  §  489,  et  seq. 
former  testimony  of  witness  how  proved  in  impeachment,  §  504. 
stenographic  notes  not  primary,  §  504. 
party  not  estopped  by  testimony  of  his  own  witness,  §  512. 
may  contradict  it  by  other  evidence,  §  512. 
but  may  not  impeach  character  of  his  own  witness,  §  511. 
in  hypothetical  questions,  sufficient  that  evidence  tends  to  prove, 

§  606. 
testimony  of  accused  person  evidence  against  him  on  a  subsequent 

trial,  §  647. 
tenders  of  evidence  by  witnesses  or  otherwise,  §§  675,  687. 
objections  to  evidence  and  exceptions  to  the  rulings  thereon,  §§  690, 

713. 
use  of  document  for  one  purpose  does  not  make  it  evidence  for  all 

purposes,  §  834. 
assailing  the  integrity  of  one's  own  documentary  evidence,  §  836. 
efPect  of  putting  in  evidence  affidavit  of  opposing  party,  §  837. 
use  of  telegraphic  dispatches  in  evidence,  §§  838,  839. 
admission  of  book  entries  on  proof  that  they  were  truly  made,  §  840. 
medical  books  inadmissible,  when,  §  2587,  n.  11;  §§  996,  997. 
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Bcientlflc  books,  medical  books  admissible  when.  §§  996,  997,  2587, 

n.  11. 
photographs  may  be  used  under  what  circumstances,  §  868,  n.  90, 

94,  99. 
medical  books  inadmissible,  when,  rule  as  to  introduction  of  books 

generally,  §  996,  n.  77;  8  2587,  n.  11. 
use  of  the  instrument  which  is  foundation  of  the  action,  §  841. 
duplicate  evidence  of  indebtedness,  §  842. 
of  natural  evidence,  §9  850,  916. 

inspection  of  things  in  court,  S§  850,  872. 

view  of  places  and  things  out  of  court,  §§  875,  916. 

whether  knowledge  acquired  by  a  view  is  evidence  in 

the  case,  $$  893,  903. 
not  error  to  exclude  testimony  as  to  facts  which  jurors 

have  learned  in  making  a  view,  §  898. 
change  in  premises  after  controverted  fact  and  before 
view,  §  916. 
cannot  be  delivered  to  the  Jury  in  the  form  of  argument  by  counsel, 
§  963,  et  seq. 
no  right  to  comment  in  argument  on  evidence  which  has  been 

excluded,  §§  969,  970. 
erroneous  statements  of  evidence  indulged  in  argument,  §  978. 
reading  documentary  evidence  to  Jury,  §  990. 
admissibility  of,  decided  by  the  judge,  §  1023. 
Jury  decides  what  evidence  was  in  fact  given,  §  1035. 
weight,  probative  effect  and  sufficiency  of,  question  for  Jury, 
§  1037. 
possession,  when  evidence  of  title,  §  1407. 

long  possession  relaxes  strict  evidence  of  title,  |  1408. 
of  negligence,  §  1661,  et  seq. 

legally  tending  to  prove  negligence,  §  1668. 
what  meant  by  "evidence  tending  to  prove,"  §  1669. 
effect  of  conflicting   testimony  as  to  whether  sounds  disturbing, 

§  1911. 
withdrawing  evidence  by  an  instruction,  §§  715,  723,  2354,  2415. 
cannot  be  admitted  by  an  instruction,  §  2355. 
limiting  effect  of,  by  an  instruction,  §  2416. 
"satisfactory"  or  "sufficient"  evidence  required  in  criminal  cases, 

§  2464. 
whether  written  evidence  taken  out  by  the  jury,  S  2574,  et  seq. 
view  that  a  reasonable  doubt  in  a  criminal  case  must  arise  out  of 

the  evidence  or  want  of  evidence,  §  2487. 
view  that  it  Is  not  a  doubt  suggested  by  or  arising  out  of  the  evi- 
dence, §  2488. 
striking  out  and  withdrawing  improper  evidence,  §§  715,  723. 
privileged  matter  erroneously  admitted  may  be  stricken  from  record, 
§  326,  n.  26. 
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secondary  evidence  of  contents  of  document  not  produced  on  notice, 
§§  771.  789,  793. 

of  possession  of  documents  on  notice  to  produce,  §  786. 

to  excuse  production  of  documents  on  notice,  §  787. 

where  the  document  is  held  by  a  third  party,  |  788. 

answer  to  notice  to  produce  papers  is  not  evidence  In  the  case,  §  793. 

presumption  of  contents  of  paper  in  case  of  failure  to  produce,  §  794. 

in  former  trial,  Jury  taking  out,  §  2576 

special  verdict  must  not  find  evidence,  §  2652. 

made  part  of  the  record  by  bill  of  exceptions,  S  2777. 

of  extension  of  time  for  filing  bill  of  exceptions,  §  2819. 

when  bill  of  exceptions  should  show  that  it  contains  all  the  evi- 
dence, §  2783. 

how  this  statement  must  be  made,  §  2784. 

See  Books  and  Papers;  Cboss-Examination ;  Cxbcumstantial  Evi- 
dence; Examination  of  Wftnesses;  Instructions;  Lost  Instru- 
ments; Objections;  Reasonable  Doubt;  Striking  Out;  Witness. 

EVIDENCE  OF  FORMER  TRIAL, 

opinion  derived  from,  disqualifies  juror,  §  78. 

EX  MERO  MOTU, 

when  court  may  grant  new  trial  of  its  own  motion,  §  2711. 

EXAMINATION  OF  THE  BODY, 

in  what  cases  permitted  under  the  old  law,  §  860. 

in  what  cases  still  commonly  granted,  §  851. 

in  cases  of  alleged  pregnancy,  §  852. 

in  proceedings  for  divorce  or  nullity  of  marriage,  §§  858,  854,  855. 

in  bastardy  proceedings,  S  856. 

on  questions  of  personal  identity,  §  857. 

exhibiting  injured  parts  of  the  human  body  to  the  jury,  {  858. 
indecent  exposure  not  tolerated,  §  858. 

compulsory  physical  examination  of  the  plaintiff  In  actions  for  per- 
sonal injuries,  §§  859,  860,  861. 

compelling  plaintiff  to  perform  physical  acts  before  the  jury,  §§  862, 
863. 

physical  examination  of  the  defendant  in  criminal  trials,  §  86d. 

EXAMINATION  OF  PARTIES, 

examination  before  trial  precludes  examination  at  trial,  |  713. 

EXAMINATION  OF  WITNESSES, 

control  of  the  court  over  the  course  of,  §§  343,  361. 
such  control  discretionary,  §  343, 
extends  to  order  of  proof,  §  344. 
allows  plaintiff  to  anticipate  defense,  §  345. 

to  present  a  portion  of  bis  affirmative  proof  and  reserve 
the  rest  for  rebuttal,  §  345. 
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for  the  Judge  to  put  questions  to  the  witness,  {  355. 

for  the  Judge  to  examine  the  witness  by  leading  ques- 
tions, S  355. 

to  propound  questions  to  unwilling  Vitness,  {  365. 

to  exclude  indecent  questions  to  children  and  females, 
§  356. 

to  allow  leading  questions,  9§  357,  361. 

other  instances  of  the  nature  of  this  discretion,  §  354. 
order  of  examination,  §  344. 

anticipating  the  defense,  S  345. 

introducing  evidence  In  rebuttal  after  defendant  has 
rested,  §  346. 

defendant's  right  to  introduce  evidence  in  reply,  S  847. 

re-opening  case  to  admit  additional  evidence,  §  348. 

or  to  refuse  to  take  this  course,  §  348. 

discretion  revised  when  exercised  unsoundly,  §  348. 

recalling  witness  for  further  examination,  §  349. 

allowing  witness  to  correct  his  testimony,  {  350. 

admitting  irrelevant  testimony  on  promise  of  showins 
relevancy,  §  351. 
limiting  time,  §  352. 
stopping  repetitions,  §  352. 
stopping  irrelevant  examinations,  §  352. 
controlling  the  mode  of  examination,  §  354. 
to  dispense  with  questions  and  answers,  §  354. 
to  check  unreasonable  interruptions,  §  354. 
court  may  stop  frivolous  objections  made  to  give  witness  time 

to  fabricate  answer,  §  419,  n.  8. 
to  compel  respectful  treatment  of  witnesses,  §  364. 
Judge  putting  questions  to  witness,  §  355. 
indecent  questions,  §  356. 
leading  questions,  §S  357,  360. 

admissible  on  cross-examination,  §  357. 

admissible  in  discretion  on  direct  examination,  |  367. 

what  questions  are  leading  and  what  not,  |  358. 

in  the  case  of  hostile  witness,  §  359. 

for  the  purpose  of  Introducing  matter  to  mind  of  wit- 
ness, §  360. 
incidents  of  the  direct  examination,  S§  364,  393. 
examination  of  the  voir  dire,  §  364. 
of  the  oath  or  affirmation,  §  365. 
of  sworn  interpreters,  §  366. 
examination  of  deaf  and  dumb  witnesses,  {  367. 
introductory  statements  in  direct  examination,  §  368. 
questions  assuming  material  facts  in  issue,  §  369. 

not  error  to  assume  admitted  facts,  §  369. 

nor  to  assume  facts  in  examining  experts,  §  369. 
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detailing  collateral  facts  to  assist  recollection,  §  370. 

illustrated  by  mode  of  marking  boundaries  of  parishes 
in  London,  §  371. 
interrogating  witnesses  as  to  reasons  for  remembering,  §  378. 
introductory  questions  drawing  mind  of  witness  to  subject, 

§  369. 
extent  to  which  foundation  required  to  be  laid  before  acts  or 

declarations  of  a  conspirator  admissible,  §  397,  n.  42. 
questions  as  to  contemporaneous  circumstances,  §  374. 
cross-examination    on    collateral    facts,    answers   conclusive* 

when,  §  470. 
strength  of  witness'  recollection,  §  376. 
witness'  impressions  or  conclusions,  §  376. 
rule  that  witness  must  state  facts,  not  conclusions  or  deduc- 
tions, §  377. 
not  to  draw  conclusions  of  law,  §  377. 
not  to  make  answers  that  go  to  the  whole  merits,  §  377. 
not  to  detail  suspicious  or  conclusions  of  guilt,  §  377. 
not  to  state  the  result  of  an  account,  §  377. 
not  to  state  whether  note  received  in  ordinary  course 

of  business,  §  378. 
not  to  state  whether  a  thing  was  done  in  good  faith, 

§  378. 
not  to  construe  contracts,  S  378. 
not  to  Interpret  language,  §  378. 
not  to  testify  as  to  knowledge  of  other  persons,  9  378. 
not  to  state  what  witness  understands  or  thinks,  §  378. 
not  to  state  whether  authority  existed  to  do  an  act, 

§  378. 
not  to  state  the  effect  of  an  act,  §  378. 
opinion  of  plaintiff  as  to  his  own  damages  not  allowed, 
§  381. 
as  damage  to  his  credit  by  an  attachment,  S  381. 
bnt  witness  allowed  to  testify  as  to  appearances,  §  379. 

as  to  whether  a  person  appeared  to  be  drinking,  §  379. 
or  was  intoxicated,  §  379. 
or  was  insane,  §  379. 

or  whether  there  was  time  enough,  etc.,  §  379. 
or  what  was  done  showing  a  common  design,  etc.,  §  379. 
questions  depending  on  experience  of  witness  allowed,  §  382. 
testimony  as  to  Intent,  belief  or  motive  allowed,  §  383. 

rule  where  the  concurrence  of  intent  of  two  parties  is 
material,  §  384. 
fulness  of  witness'  statement,  §  385. 
sufficient  that  the  evidence  tends  to  prove,  §  386. 
substance  of  conversation  or  admission,  §  387. 
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what  if  witneBs  remembers  only  a  part  of  the  conyer- 
aation.  S  388. 
source  of  witness*  information  or  belief  must  be  given,  §  399 
compound  questions,  when  not  admissible,  S  390. 
putting  the  testimony  of  two  witnesses  together,  §  392. 
use  of  memoranda  to  refresh  recollection,  §  398,  et  seq. 

distinguished  from  aid -to  past  recollection,  §  398,  n.  1;  S  400, 

n.  9,  10,  16. 
further  use  of  memoranda  to  refresh  recollection,  S  399,  n.  7; 

8  401,  n.  44;  8  402,  n.  49,  63,  64. 
statement  of  the  rule  by  Prof.  Qreenleaf,  {  398. 
memorandum,  by  whom  made,  §  399. 
time  when  made,  $  400. 
how  made — may  consist  of  what,  S  401. 

stenographer's  writings,  §  401,  subsec.  1. 
copies,  §  401,  subsec  2. 

previous  testimony,  deposition  or  aiBdayit  of  the  wit- 
ness, fi  401,  subsec.  3,  p.  408. 
books  of  account,  bills  of  particulars,  etc.,  §  401,  sub- 
sec. 4,  p.  409. 
owner  of  deposit  book  may  testify  from  entries  made  in 

his  presence,  8  401,  n.  33. 
where  books  destroyed  memoranda  may  be  used,  when. 

8  401,  n.  34. 
newspaper  report  made  by  the  witness,  8  401,  subsec.  5. 

p.  412. 
memorandum,  how  used  at  trial,  §  402. 

not  necessary  that  witness  should  have  independ- 
ent recollection  of  fact,  8  402,  subsec.  1. 
right  of  the  other  party  to  inspect  the  document, 

8  402,  subsec.  2. 
manner  in  which  memorandum  used  by  witness, 

8  402,  subsec.  3. 
whether  memorandum  can  be  put '  in  evidence, 
§  402,  subsec.  4. 
limit  of  bill  of  discovery  as  regards  nature  of  documents  re- 
ferred to,  8  732. 
affect  of  recent  statutes  on  this  subject,  8  733. 
production  of  books  for  purposes  of  inspection,  8  784. 
statutes  referring  to  inspection  and  copy,  8  735. 
extent  of  inspection  allowed,  8  736. 
inspection  under  statutes  to  recover  penalty,  8  787. 
examination  as  to  previous  inconsistent  or  hostile  declarations,  etc., 
to  affect  credibility,  8  489,  et  seq. 
witness  may  correct  error,  or  explaining  of  answer,  {  481. 
n.  2,  6. 
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witness  first  Interrogated  as  to  previous  statements,  §  496. 
except  where  the  witness  is  a  party  to  the  suit,  S  497. 
or  where  no  objection  is  made,  S  498. 
rule  implies  to  impeaching  evidence  of  previous  threats  or 
hostile  statements,  S  499. 
In  such  case  witness  has  right  of  explanation,  J  499. 
laying  foundation  where  contradictory  declaration  is  in  writ- 
ing, S  500. 
manner  of  interrogating  the  witness  as  to  the  writing, 

S  501. 
particularly  in  laying  foundation,  {  502. 

questions  must  be  specific  as  to  time,  place,  and 
person,  S  502. 
witness  must  answer  categorically  and  explain  on  re- 
examination, S  508. 
recalling  witness  for  such  examination,  §  611. 
mode  of  examining  impeaching  witness,  §  529. 
laying  a  foundation,  §  529. 
inquiry  as  to  general  reputation,  §  529. 
what  the  impeaching  witness  has  heard  others  say,  {  529. 
what  he  knows  from  rumor,  §  529. 
form  of  interrogatory  after  foundation  laid,  {531. 
whether  asked  if  he  would  believe  impeached  witness  on  oath, 
§  532. 
reason  of  the  rule  which  admits  this  question,  J  533. 
reason  of  the  opposing  rule,  S  534. 
what  questions  on  cross-examination,  {  530. 
examination  of  sustaining  witnesses,  §  563. 
cross-examination  of  them,  §  568. 
re-examination  of  them,  S  569. 
laying  the  foundation,  §  563. 
what  questions  after  foundation  laid,  {  563. 
whether  believe  impeached  witness  on  oath,  §  563. 
whether  he  ever  heard  character  questioned,  §§  564,  565. 
questions  as  to  specific  acts  on  cross-examination,  S  568. 
examination  of  expert  witnesses,  §§  587,  635. 
direct  examination  of,  §§  587,  621. 
cross-examination  of,  §S  625,  635. 

examined  on  hypothetical  questions  assuming  facts,  §  587. 
hypothetical  question  to  expert  must  not  be  founded  ''upon 

guess-work,"  {  608,  n.  58. 
examined  as  to  opinions  based  on  personal  knowledge,  S  587. 
medical  experts  examined  as  to  facts  communicated  by  pa- 
tient, S  587. 
sometimes  allowed  to  experiment  before  jury,  §  587. 
defendant  select  medical  experts  to  make  inspection  of  in- 
juries, when,  §  861,  n.  66. 
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manner  of  laying  foundation  for  such  examination,  §  688. 

questions  as  to  education  of  witness,  S  588. 

as  to  his  experience,  S  588. 

opinions  based  on  personal  knowledge,  §S  587,  589. 

medical  opinion  based  on  statements  by  patient,  §  590. 

based  on  statements  of  other  unsworn  persons,  not  ad- 
missible, S  591. 
fact  and  opinion  mingled,  8  592. 

witness  not  to  decide  disputed  questions  of  fact,  {  593. 
but  examined  on  hypothetical  facts,  S  594. 
not  to  give  opinions  based  on  hearing  the  evidence,  §  595. 

observations  on  the  above  rule,  §  596. 

answer  of  the  judges  to  the  lords  in  McNaghten's  case, 
8  596. 

this  doctrine  subsequently  modified,  8  596. 
not  to  give  opinions  upon  depositions  submitted  to  them,  §  597. 

further  illustrations  of  the  rule,  8  598. 
contrary  view,  that  the  evidence  may  be  submitted  to  the  ex- 
perts where  facts  not  controverted,  8  599. 

as  in  actions  for  value  of  services,  8  €00. 

other  Instances  where  this  has  been  done,  8  601. 

what  if  the  expert  has  heard  all  the  testimony,  8  602. 
opinion  founded  on  an  opinion  not  admissible,  8  603. 
hypothetical  questions,  how  framed,  8  604. 

embrace  matters  assumed  to  be  proved,  8  604. 

not  embrace  matters  within  ordinary  experience,  8  605. 

must  be  based  on  the  evidence,  8  606. 

founded  on  what  there  is  evidence  tending  to  prove. 
8  606. 

must  be  clearly  stated,  8  606. 

eixcluding  fanciful  and  irrelevant  questions,  8  ^06. 

and  speculative  questions,  8  606. 

sufficient  If  supported  by  substantial  evidence,  8  006. 

latitude  in  framing  them,  8  607. 

assume  facts  which  the  party  claims  to  be  established* 
8  607. 

no  objection  that  they  contain  errors,  8  608. 

need  not  state  the  facts  as  proved,  8  609. 

need  not  embody  all  the  facts,  8  610. 

but  embody  party's  theory  where  evidence  conflicting, 
8  610. 

dicta  upon  this  subject,  8  611. 

long  hypothetical  questions  objectionable,  8  612. 

when  allowed  in  discretion,  8  612. 

Instances  of  proper  hypothetical  questions,  8  614. 
whether  witness  concurs  In  the  testimony  of  another  expert, 
8  613. 


INDEX   TO   VOLUMES   I    AND   II.  3935 

[Sees.  1-1273  are  In  Vol.  I;  sees.  1274-2865  In  Vol.  II.] 

EXAMINATION  OF  WITNESSES— OonWnued. 

TiewB  as  to  whether  witness  can  give  an  opinion  npon  the 

whole  case,  §  615. 
witness  must  not  state  mere  conclusion  as  distinguished  from 
opinion,  §  614,  n.  79. 
whether  answer  a  question  which  goes  to  the  whole 

merits,  §  615. 
as  whether  a  person  was  sane  or  Insane,  9  615. 
or  circumstance  to  which  loss  was  attributable,  {  615. 
or  whether  loss  was  through  negligence,  S  616. 
or  whether  conduct  was  unseamanllke,  §  616. 
or  whether  certain  signals  were  reasonable  or  prudent, 

S  616. 
or   whether   a   patient   would   have   recovered   under 

greater  care,  §  616. 
or  whether  treatment  was  negligent  or  unskillful,  S  616. 
or  whether  there  was  a  want  of  testamentary  capacity, 
S  616. 
what  if  answers  go  beyond  questions,  §  617. 
reasons  given  on  examination  In  chief,  §  618. 
opinions  founded  on  books  admissible,  S  619. 
experiments  in  presence  of  jury,  §  620. 
medical  opinion  as  to  permanancy  of  physical  injury,  §  621. 
cross-examination  of  expert  witness,  §§  625,  635. 

incompleteness  of  hypothesis  corrected  by,  S  626. 

facts  and  reasons  developed  upon,  §  626. 

questions  allowed  going  beyond  the  scope  of  the  evidence, 

§  627. 
Tlews  SB  to  scope  allowed  in  such  cross-examination,  §  628. 

what  a  doctor  would  think  if  he  should  find  a  man  dead 
with  certain  appearances,  §  629. 
cross-examination  of  experts  who   have  examined   body  of 

plaintitr,  8  630. 
irrelevant  facts  admissible  to  test  knowledge,  §  631. 

illustrated  by  cross-examination  as  to  age,  8  632. 
reading  books  of  science  to  expert  to  test  his  knowledge,  9  634. 
what  fee  has  been  paid  to  the  witness,  9  634. 
instance  of  an  Improper  cross-examination  under  the  Ameri- 
can rule,  §  635. 
cross-examination  of  accused  persons  testifying  in  their  own 
behalf,  9  655. 
competency  of  the  defendants  in  a  criminal  case  as  a 
witness,  9  640. 
accused  as  witness,  regulated  by  statute,  9  640. 
same,  enabling  statutes,  general  provisions,  9  641. 
where  several  defendants,  cross-examination  how 

far,  9  421,  n.  53. 
co-defendants  and  co-indictees  as  witnesses,  9  646. 
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subject  to  the  same  rules  of  ezaminatioiis  as  other  witnesses, 
9  642. 
genera]  rule,  that  where  accused  tenders  himself  as  wit- 
ness, 8  652,  n.  48. 
recalled  for  cross-examination,  §  642. 
interrogated  by  his  own  counsel,  §  642. 
has  the  right  to  explain  prejudicial  circumstances,  {  642. 
subject  to  the  same  modes  of  impeachment  as  other  witnesses. 
S643. 
by  proof  of  previous  conviction  of  crime,  §  643. 
such  proof  made  by  the  record  only,  S  643. 
right  of  impeachment  and  manner  thereof,  S  644. 
disqualification  of  witnesses  for  conviction  of  crime  as  re- 
spects accused's  privilege  to  testify,  §  645. 
disqualification  at  common  law,  old  rule,  S  660. 
repeal  of  right  to  make  unsworn  statement,  §  661. 
the  rule  in  Georgia,  §  662. 
form  and  substance  of  statement,  rule,  S  663. 
statement  as  foundation  for  evidence,  §  664. 
failure  to  make  subject  of  comment,  S  665. 
court's  instructions  on  statement,  S  666. 
general  observations,  S  667. 

co-defendants  and  co-indictees  as  witnesses,  §  646. 
testimony  evidence  against  him  on  a  subsequent  trial,  §  647. 
may  testify  as  to  his  intent  or  motive,  §  648. 
explain  what  he  meant  by  words,  §  648. 
state  his  belief  of  danger,  §  648. 
state  the  intent  with  which  he  did  an  act,  S  648. 
Tlew  that  he  may  be  cross-examined  as  any  other  witness, 
§  649. 
this  view  very  much  discarded,  S  649. 
when  interrogated  as  to  former  convictions,  §§  650,  651. 
view  that  cross-examination  confined  to  examination 

in  chief,  §  652. 
that  previous   arrests,  convictions,   etc.,   not   inquired 

into,  §  653. 
that  questions  tending  to   disgrace  witness  not  put, 

§  653. 
that  past  history  of  witnesses  not  gone  into,  S  653. 
that  specific  acts  of  misconduct  not  inquired  into,  S  653. 
not  cross-examined  as  to  offenses  not  affecting  credi- 
bility, §  654. 
under  indictment  for  burglary,  not  questioned  as  to 

bigamy,  §  655. 
under  Indictment  for  murder,  not  questioned  as  to  as- 
saults and  batteries,  §  655. 
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EXAMINATION  OF  WITNESSES— Conttnttecf. 

tenders  of  eyidence  by  witnesses  or  otherwise,  SS  675,  687. 
Judge  rules  upon  all  offers,  §  675. 

rule  in  Missouri  as  to  test  of  credibility,  §  464,  n.  63,  67. 
of  prior  inconsistent  statements,  §  469,  n.  5. 
further  cross-examination  for  purpose  of  affecting  credibility, 

8  469. 
admits  the  evidence  if  prima  facie  relevant,  S  676. 
if  conduces  to  prove  material  hypothesis,  S  676. 
although  decision  reaches  to  the  whole  merits,  8  677. 
offer  must  show  materiality,  8  678. 
must  show  how  conversation  material,  §  678. 
counsel  must  state  what  he  proposes  or  expects  to  prove,  8  678. 
must  state  substance  of  the  offer,  8  679. 
alitor  on  cross-examination,  8  680. 
tender  of  witness  competent  as  to  some  matters  only,  8  681. 
when  witness  presumed  material,  8  682. 
questions  must  be  specific,  8  683. 

and  call,  for  answers  relevant  at  that  stage  of  the  trial, 
8  684. 
although  link  in  chain  of  evidence,  8  684. 
counsel  must  have  witness  ready  to  sustain  offer,  8  686. 
must  not  repeat  offers  after  adverse  ruling,  8  686. 
when  offers  made  In  hearing^ of  Jury,  8  687. 
objections  to  evidence  and  exceptions  to  the  rulings  thereon,  8S  675, 
723. 
court  rules  upon  all  offers  of  evidence,  8  676. 
admits,  if  prima  facie  relevant,  88  676,  677. 
admits,  if  tends  to  prove  issuable  fact,  8  676. 
when  such  readiness  of  witnesses  presumed,  8  685. 
See  Unsworn  Statement  of  Agcubkd. 

EXAMINER, 

refusing  to  appear  and  testify  before,  8  ISl. 

EXCEPTIONS, 

must  be  taken  at  time  of  ruling,  S§  690,  700,  2802. 

preserved  by  a  bill  of  exceptions,  §  690. 
exceptions  to  testimony  en  masse  not  available,  8§  696,  2397,  2806. 
what  record  must  show  to  render  exception  available,  §§  703,  704. 
to  refusal  to  check  misconduct  in  argument,  8  ^62,  subsec.  2. 
necessary  where  judge  submits  question  of  law,  to  Jury,  §  1018. 
necessity  of  taking,  to  instructions,  8  2395. 

distinction  between  exceptions  for  misdirection  and  for  non- 
direction,  §  2396. 

must  be  taken  separately,  and  not  en  masse,  §  2397. 

grounds  of,  must  be  specifically  pointed  out,  8  2398. 

statutory  rule  in  Indiana,  §  2399. 

statutory  rule  in  Texas  in  cases  of  felony,  8  2400. 
Tbials — 247. 
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EXCEPTIONS— Contintted. 

must  be  renewed  in  motion  for  new  trial,  98  2712,  2803. 

and  an  exception  to  the  overruling  of  the  motion  saved,  S  2804. 

and  preserved  in  a  bill  of  exceptions,  8  2804. 
distinction  between  matter  of  record  and  matter  of  exception,  {  277S. 
when  entire  charge  should  not  be  embodied  in  the  bill,  |  2785. 
manner  of  taking  and  noting,  §  2801. 
exceptions  must  be  specific,  §  2805. 

and  not  taken  to  rulings  in  gross,  SS  696,  2397,  2806. 
See  Bnx  or  Exceptions;  Objections. 

BSXCLUSION  OF  EVIDENCE. 

Judge  decides  all  preliminary  questions  of  fact  to,  98  319,  838. 

EXCLUSION  OP  WITNESSES, 

practice  of  excluding  witnesses  from  the  court  room,  SS  276,  282. 

EXCLUSIVE  POSSESSION. 

question  for  jurj,  S  1416. 

EXCUSE, 

of  jurors  without  cause,  no  ground  of  challenge,  S  ^ 
discretion  of  court  as  to  excusing  Juror,  S  88. 

caution  in  exercising  this  discretion,  S  88. 
remedy  for  excusing  unreasonable  number,  S  88. 
for  not  attending  as  a  witness,  S§  164, 167. 

EXECUTION, 

commitment  for  contempt  is  a  commitment  in  execution,  S   1^6, 

p.  172;  S  141. 
of  written  instruments,  proof  of,  SS  820,  821. 

when  proof  of  execution  dispensed  with,  S  822. 

admission  of  document  carries  with  it  proof  of  signature  and 

indorsement,  S  823. 
objection  for  want  of  proof  by  subscribing  witnesses,  S  ^24. 
See  Delivebt. 

EXEMPTION, 

from  Jury  duty,  S  H. 

personal  privilege  which  may  be  waived,  S  U* 

EXECUTORS  AND  ADMINISTRATORS, 

executor  when  disqualified  as  a  Juror,  S  65. 

right  to  open  and  close  in  proceedings  by  and  against,  SS  848,  249. 

waiver  by  administrator  of  copy  of  claim  against  estate,  question  of 

fact,  S  1445. 
reasonable  time  for  applying  for  letters  of  administration,  S  1552. 
for  removing  goods  from  mansion  of  testator,  S  1553. 

EXHIBITION  OF  BODY, 

whether  defendant  on  criminal  trial  compelled  to  exhibit  his  body, 
{  292. 
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EXHIBITS, 

to  depositions,  how  authenticated,  identified  and  attached,  {  826. 
where  there  are  two  sets  bf  interrogatories,  {  826. 

EXPECTANT  ATTENTION, 

effect  of,  as  to  disturbing  sounds,  S  l^ll* 

EXPENSES  OF  PROSECUTION, 

liability  for,  disqualifies  Juror,  §  66. 

EXPERT  TESTIMONY, 

instruction  as  to  weight  to  be  attached  to  expert  testimony,  S  2429. 
cautions  as  to  the  acceptance  of  the  facts  stated  in  the  hypo- 
thetical questions,  {  2430. 

EXPERIMENTS, 

in  the  presence  of  the  jury,  §  620. 

plaintiff  not  compelled  to  perform  physical  acts  before  jury,  {§  862, 

863. 
experiments  in  preparation  for  trial  or  hearing,  S  864. 
compulsory  experiments  by  the  prisoner  in  criminal  cases,  S  867. 
before  the  jury  out  of  court,  §  905. 
when  discretionary,  §  905. 
irregular  in  criminal  cases,  §  906. 
not  to  be  made  by  jurors,  §  2604. 
BXPERTS, 

when  one  not  compelled  to  attend  as  expert,  S  164. 
compelling  testimony  of,  §  171. 
cannot  be  required  to  examine  case,  use  skill,  form  opinion, 

8  171. 
whether  compelled  to  give  opinion  at  all,  S  171. 
when  not  entitled  to  extra  compensation,  §  171,  p.  197. 
when  compelled  to  answer  without  fee,  S  308. 
limiting  the  number  of  expert  witnesses,  S  353. 
may  give  opinions,  §  382. 
examination  of,  §§  587,  621. 

first  questioned  as  to  education  and  experience,  S  588. 
allowed  to  give  opinions  based  on  personal  knowledge,  8  589. 
as  on  questions  of  physical  injury,  §  589. 
or  on  questions  of  sanity,  §  589. 

allowed  to  give  opinions  based  on  statements  of  pa- 
tient, §  590. 
but  not  on  statements  of  other  unsworn  persons,  8  591. 
may  give  testimony  mingling  facts  and  opinions,  8  592. 
may  not  decide  disputed  facts,  8  593. 
but  examined  on  hypothetical  facts,  §  594. 
not  to  draw  inferences  from  the  evidence,  8$  595,  596. 
not  to  give  opinions  based  on  hearing  the  evidence,  88  695,  696. 
nor  upon  depositions  of  witnesses,  8  597. 
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EXPERTS— Conftnved. 

further  Illustrations,  8  598. 

contra,  that  evidence  may  be  submitted  to  expert  when 

not  conflictlngp  S  599. 
as  In  actions  for  value  of  services,  9  6^* 
other  Instances  where  this  has  been  done,  S  601. 
otherwise  If  expert  has  not  heard  all  the  evidence,  §  602. 
not  to  give  opinions  founded  on  opinions,  §  603. 
hypothetical  questions  how  framed,  §S  604,  612. 

not  to  embrace  matters  within  ordinary  experlenoe. 

S  605. 
must  be  based  on  the  evidence,  9  606. 
latitude  allowed  In  framing  them.  9  606. 
no  objection  that  they  contain  errors,  9  608. 
not  necessary  to  state  the  facts  as  proved,  9  ^09. 
need  not  embody  all  the  facts,  9  610. 
assume  the  party's  theory  of  the  facts,  9  ^^l* 
objectionable  when  long,  9  612. 

but  allowed  in  discretion,  9  612. 
whether  witness  concurs  In  testimony  of  another  9SL- 

pert,  not  proper,  9  618. 
Instances  of  proper  hypothetical  questions,  9  614. 
whether  expert  can  give  opinion  on  whole  case,  99  615. 

616. 
answers  going  beyond  scope  of  questions,  9  617. 
witness  may  give  reasons  on  examination  In  chief,  9  618. 
may  give  opinions  founded  upon  books,  9  619. 
medical  opinion  as  to  permanancy  of  physical  Injary,  9  621. 
cross-examination  of  expert  witnesses,  99  625,  635. 
to  correct  incomplete  hypothesis,  9  625. 
to  call  out  reasons  for  opinion,  9  626. 

for  this  purpose,  to  go  beyond  scope  of  evidence,  9  627. 
scope  allowed  In  cross-examining,  9  628. 

where  expert  has  examined  plaintiffs  body,  9  630. 
where  a  man  has  been  found  dead  from  mortal  injuries, 
§  629. 
Irrelevant  facts  admissible  to  test  knowledge,  9  631. 

asking  the  age  of  a  person  in  the  court  room,  9  632. 
books  of  science  read  to  test  knowledge,  9  633. 
asking  what  fee  has  been  paid  to  witness,  9  €34. 
Instance  of  an  improper  examination  under  American  rule» 
§  635. 

EX  POST  FACTO, 

act  of  legislature  changing  rule  of  evidence  by  which  testimony 
theretofore  incompetent  rendered  competent  held  not  ex  post  facto, 
9  1135,  n.  78. 

EXPRESS  WARRANTY, 

what  constitutes,  jl  1195, 
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EXPRESSIONS, 

improper  expressions  of  opinion,  when  not  disqualify  Juror,  S  79. 

EXTRAVAGANT  DECLAMATION, 

indulgence  extended  to,  in  argument,  §§  977,  978. 

EXTRINSIC  PACTS, 

inferences  from  writings  put  in  evidence  to  show,  §  1098. 

P. 
FABRICATION  OP  EVIDENCE, 

gives  rise  to  what  presumptions,  §§  794,  795. 

PACT, 

distinction  between  statements  of  fact  and  of  opinion  in  cases  of 

fraud,  §  1946. 
as  to  the  decision  of  questions  of  law  and  fact;  see  Pbovinok  of 
Court  and  Jxtbt. 

PACTOR, 

whether  a  factor  obeyed  his  instructions,  question  of  law  or  fact, 
S  1372. 

PACTORY  BELLS, 

when  enjoined  as  nuisances,  S  1914. 

FALSE  CLAIMS, 

offenses  of  prosecuting  against  United  States,  not  a  felony,  {  48. 

FALSE  IMPRISONMENT, 

liability  to  action  of,  disqualifies  Juror,  S  66. 
action  for,  by  one  committed  for  contempt,  S  148. 

does  not  lie  against  Judge  of  superior  court,  §  148. 

lies  when,  against  judge  of  inferior  court,  9  148. 
reasonable  time  for  holding  a  prisoner  for  re-examination,  §  1560. 
distinction  between  actions  for,  and  actions  for  malicious  prosecu- 
tion, §  1596. 
See  Malicious  Prosecution. 

FALSE  REPRESENTATIONS. 
See  Misrepresentations. 

FALSUS  IN  UNO,  FALSUS  IN  OMNIBUS, 

instructions  under  this  maxim,  S§  2423,  2424,  2425. 

FAMILY, 

jury  not  to  decide  meaning  of  this  word  in  a  statute,  §  1062. 
actions  between  members  of,  for  board,  services,  etc.,  9  1157. 

FEDERAL  PRACTICE, 

discovery  and  inspections  of  books  and  papers  under  the  Federal 
statute,  9§  730,  740. 
Federal  statutes  supersede  State  statutes  in  Federal  courts, 
9  733. 
Federal  code,  new,  9  2412b, 
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FEEBLE  WITNESSES. 

Judge  to  compel  respectful  treatment  of,  S  354. 

FEES, 

for  travel  and  attendance  of  witnesses,  9  173. 

expert  witness  questioned  concerning  fee  which  has  heen  paid  him, 

S  634. 
of  a  Juror  who  is  also  a  witness,  {  2568. 

FEIGNED  ISSUE, 

submitting  on  question  of  payment.  ^  1252. 

FELLOW-SERVANTS. 

See  Master  ano  Servant. 

FELONY, 

offense  of  prosecuting  false  claims  not  a,  I  48. 
counterfeiting  not  a,  {  48. 

FEMALE  WITNESSES, 

indecent  questions  not  to  be  put  to,  §  356. 

FICTITIOUS  MARKET, 

whether  a  market  fictitious,  a  question  of  fact,  {  1140. 

FILIATION, 

inspection  of  the  child  in  filiation  proceedings,  {  856. 
inspection  of  young  babies  not  permitted,  {  856. 
FILING, 

of  bill  of  exceptions,  S  2811,  et  seq. 

what  deemed  to  constitute  a  filing  of  a  bill  of  exceptions,  {  282S. 

fact  and  day  of  filing  how  shown,  §  2824. 

FINES, 

for  non-attendance  of  witness,  SS  167,  178. 
reasonableness  of,  9  1570. 

FIRE, 

loss  of  goods  by  fire  in  hands  of  carrier,  9  1858. 

FIRE  INSURANCE, 

testimony  as  to  value  of  articles  destroyed  by  fire,  9  380. 
component  parts  of  a  contract  of  insurance,  §  1279. 
insurable  interest,  question  for  Jury,  §  1280. 
authority  of  agents  to  waive  conditions  in  policy,  question  for 

Jury,  9  1281. 
waiver  as  to  conditions  subsequent  during  life  of  a  policy. 

9  1282. 
waiver  after  policy  has  matured,  9  1283. 
waiver  of  proofs  of  loss,  §  1284. 
general  observations,  9  1285. 
representations  and  warranties,  9  1286. 
authority  of  agents,  9  1287. 
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FIRE  INSURANCE— ConHnwed. 

conditions  subsequent  as  to  keeping  policy  in  force,  J  1288. 

exercise  of  diligence  or  negligence,  §  1289. 

whether  change  of  circumstances  Increases  risk,  question  for 
Jury,  1290. 

descriptive  terms  as  questions  of  facts,  §  1291. 

reasonable  time  for  giving  notice  of  loss,  S  1294. 

sufficiency  of  preliminary  proofs  of  loss,  §  1295. 

waiver  of  limitation  for  bringing  action  and  vexatious  defeoMb 
§  1296. 

waiver  of  a  condition  against  transfer  of  policy,  S  1297. 

failure  to  mention  specific  articles  of  merchandise,  §  1298. 

identity  of  the  articles  destroyed,  §  1299. 

mutual  insurance,  data  for  correct  assessment,  §  1300. 

failure  to  mention  specific  articles  of  merchandise,  question 
for  Jury,  §  1304. 

Identity  of  the  articles  destroyed,  question  for  Jury,  9  1306. 

data  for  correct  assessment  of  mutual  insurance  policy,  ques- 
tion for  Jury,  §  1306. 

FIRST  COUSINS, 

related  to  each  other  within  fourth  degree,  {  6L 

FIXED  OPINIONS, 

dlaaualifying  Jurors,  {  78. 

FIXTURES, 

whether  fixtures  are  removable,  a  question  of  fact,  {  1520. 

"FLASH-BOARDS," 

whether  flash-boards  are  parts  of  a  mill  dam,  question  of  fact,  S  1617. 

FLIGHT, 

presumption  of  guilt  from  flight,  S  25l8^ 

FLOWAGB, 

of  adjacent  lands  by  mill  dam,  S  1893. 

FOOD, 

effect  of  giving  to  Jury  of  view,  S  907. 
See  JuBiBs. 

FORBEARANCE, 

whether  consideration  for  was  the  acceptance  of  a  promise  to  pay 
the  debt  of  another,  a  question  of  fact,  fi  1137. 

FORCIBLE  ENTRY  AND  DETAINER, 
a  civil  action,  {  48. 

FORECLOSURE, 

diligence  in  foreclosing  chattel  mortgage,  question  of  law,  I  1707. 
fraud  as  a  counterclaim  in  foreclosure  suits,  §  1969. 

FOREIGN  COURT, 

refusing  to  give  deposition  for  use  in,  8  188. 
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FOREIGN  LAWS, 

proved  as  facts,  8  1054. 

whether  evidence  addressed  to  judge  or  Jury,  §  1054. 
when  proved,  interpreted  by  the  Judge,  9  ^054. 

FORFEITURE, 

privilege  of  witness  against  question  exposing  him  to  a,  S  288. 

FORGED  PAPER, 

reasonable  time  for  returning  forged  paper,  {  1646. 

FORGERY, 

evidence  of  other  similar  acts  admissible,  S  883. 

FORM, 

regarded  In  determining  whether  action  civil  or  criminal,  §  48. 

FORMER  TRIAL, 

testimony  of  witness  on,  admissible  in  impeachment,  8  503. 
alluding  in  argument  to  former  trials  of  the  same  case,  {  973. 


t* 


"FORTHWITH,' 

meaning  of,  {  1532. 

allows  reasonable  time,  which  is  a  question  of  fact,  $  1294. 

FOUNDATION, 

for  Introducing  evidence  of  previous  Inconsistent  declarations,  §§  486, 
496,  503. 
rule  applies  to  previous  depositions,  8  486. 

except  in  case  of  deceased  witness,  8  486. 
laid  before  interrogating  as  to  general  reputation,  9  531. 

what  questions  after  foundation  laid,  99  531,  534. 
for  examination  of  expert  witness,  9  588. 
See  Accomplices;  Gonspira-tobs;  Declabations. 

FOX'S  LIBEL  ACT, 

effect  of,  on  the  question  of  libel  or  no  libel  In  civil  cases,  9  2025. 
created  a  tendency  to  leave  the  question  to  the  Jury,  9  2025. 
not  in  force  in  Maryland,  9  2026. 
origin  of,  9  2135,  note. 
FRAUD, 

list  of  Jurors   incomplete  through   fraud,   ground  of  challenging 

array,  §  33. 
in  preparation  of  list  from  which  special  Jury  struck,  9  36. 
panel  quashed  by  reason  of,  not  resummoned,  9  39. 
right  to  open  and  close  on  issue  of,  99  224,  245. 
limits  of  cross-examination  in  cases  of,  99  416,  417. 
notice  to  produce  not  necessary  wh^re  opposite  party  has  obtalne-J 

paper  surreptitiously,  9  778. 
materiality  of  misrepresentation  or  concealment  in  application  for 
insurance  determined  by  Jury,  9  1284. 


INDEX  TO  VOLUMES  I  AND  IL  8945 

[Sees.  1-1273  are  in  VoL  I;  sees.  1274-2865  In  Vol.  II.] 

FRAUD — Continued, 

whether  an  alteration  of  a  written  Instrument  fraudulent,  a  question 
of  fact,  S  1397. 
question  to  be  how  settled,  §  1398. 
reasonable  time  for  disaffirmance  of  contract  obtained  by  fraud, 

§  1541. 
prudence  in  relying  upon  fraudulent  representations,  quM^ion  for 

jury.  §  1709. 
affidavit  of  arbitrators  to  impeach  award  for  fraud,  S  2619. 
See  Deceit;  Fraudulent  CJonveyances;  Fraudulent  Intent;  Fbaud- 
X7LENT  Repbesentations;  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES, 

limits  of  cross-examination  in  cases  of,  S§  416,  417. 
what  questions  for  the  judge  and  what  for  the  jury,  SS  2005,  2019, 
when  a  conveyance  is  fraudulent  in.  law,  {  2005. 
when  question  of  fraud  submitted  to  jury,  {  2007. 

cases  where  this  is  done,  §  2008. 
doctrine  that  agreement  that  grantor  remain  In  possession  of 

chattel  renders  sale  fraudulent  per  se,  §  2009. 
doctrine  that  non-delivery  is  only  prima  facie  evidence  of 
fraud,  S  2010. 
instances  under  this  rule,  §  2011. 
how  jury  instructed  in  such  a  case,  9  2012. 
question  of  fraud  in  relation  to  voluntary  conveyances,  §  2013. 
whether  possession  has  been  delivered,  when  a  question  of 

law  and  when  of  fact,  9  2014. 
badges  of  fraud,  9  2016. 

FREEHOLDER, 

not  a  freeholder,  a  ground  of  challenge,  9  68. 
one  having  equitable  title  is  a,  9  53. 

FRIEND, 

intimate  friend  of  deceased  disqualified  as  juror,  9  80. 

FUTURE  TRIALS, 

stipulations  as  to  evidence  extended  to,  9  361. 

rule  for  a  view  continues  through  future  trials,  S  909. 

notice  to  produce  paper  applies  to  subsequent  trial,  9  785. 

G. 

GAME  OF  CHANCE, 

whether  a  particular  game  is,  a  question  of  fact,  S  1525. 

GENERAL  DENIAL, 

express  waiver  of,  how  affects  right  to  begin  and  reply,  9  258. 

GENEIRAL  ISSUE, 

plaintiff  begins  where  general  issue  pleaded,  9  229. 
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GENERAL  JURISDICTION, 

meaning  of  this  term  when  applied  to  courts,  §  128. 
power  of  courts  of,  to  dishar,  suspend,  or  otherwise  punish  attor^ 
neys  for  contempts,  S  136. 

GIBSON,  C.  J.. 

charge  of.  In  Harman's  case,  88  2517,  2518. 

OIPTS, 

form  of  parol  gift,  a  question  for  Jury,  §  1335. 
whether  an  act  constituted  a  gift  or  a  loan,  8  1335. 
whether  a  transfer  intended  as  a  gift  or  as  a  bequest  for 
question  of  fact,  f  1354. 

GLASS  FACTORY, 

when  a  nuisance,  8  1^1* 

GOLD-BEATER, 

business  of,  when  a  nuisance,  §  1906* 

GOOD  CHARACTER. 
See  Character 

GOOD  FAITH, 

when  witness  not  allowed  to  state  that  act  was  done  in,  8  378. 

in  the  purchase  of  commercial  paper,  §  1239. 

of  holder  under  color  of  title,  a  question  for  Jury,  I  1417. 

GOOD  HUSBANDRY, 

question  for  Jury,  8  1702. 

GRADES  OF  CRIME, 

question  of  the  grade  of  crime  to  be  decided  by  the  jury,  8  2184. 
court  cannot  give  imperative  instructions  concerning,  8  2184. 

GRAND  JURY, 

general  observations,  §  2830. 

origin  of  grand  Jury,  its  history,  its  utility,  8  2331, 

qualifications  of  members,  at  common  law,  8  2832. 

American  constitutions  and  statutes,  8  2833. 

particular  disqualification  of  members,  8  2834. 

number  constituting  body,  8  2835. 

attendance  of  grand  Jurors,  how  secured,  8  2836. 

how  impaneled,  objections  before  oath,  8  2837. 

oath,  8  2838. 

relation  of  grand  Jury  to  court,  8  2839. 

secrecy  in  conduct  of  business,  8  2840. 

enjoined  upon  them,  8  2841. 

duration  of  pledge  of,  8  2842. 

statutes  on  this  subject,  §  2843. 

testimonial  privilege,  8  2844. 

bringing  matter  to  attention  of  grand  Jury,  8  2845. 
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GRAND  JVBY— Continued, 

considerations  of  proposed  indictments,  assistance  of  prosecuting 

officer,  §  2846. 
deliberations  and  votes  of  grand  jury,  S  2847. 
grand  jury  finding,  §  2848. 
indictment  reported  to  court,  §  2849. 
member  of  subject  to  challenge  on  trial  Jury,  t  60. 

bailifP  attending  not  so  subject,  §  60. 
refusal  to  answer  question  before,  a  contempt  of  court»  t  i68» 
is  merely  an  appendage  of  the  court,  S  168. 
must  invoke  the  powers  of  the  court,  §  168. 
power  to  compel  witness  to  answer  before,  S  1S4. 
discharge  of,  releases  witness  confined  for  such  contempt,  1 184. 
tubpoena  duces  tecum  to  attend  before,  §  184. 
minutes  of  testimony  before,  not  necessary  in  impeachment,  t  608. 

GRANT, 

whether  includes  premises  in  controversy,  question  of  fact,  t  1463. 

GRATIFICATION, 

of  a  contract,  question  for  jury,  t  1126. 

GRATUITIES, 

receiving,  by  jurors,  §  2668. 

GROSS  IGNORANCE, 

of  sheriff,  deputy  appointed  to  act,  t  22, 

GUARANTY, 

whether  contract  a  guaranty  or  a  direct  undertaking,  question  for 

jury,  §  1121. 
diligence  in  proceeding  against  principal  debtor  in  order  to  charge 

guarantor,  §  1710. 

GUILT, 

expressing  belief  of  in  argument,  8  972. 


H. 

HABEAS  CORPUS, 

not  granted  in  case  of  contempt  specially  and  plainly  charged,  9  126. 
when  a  remedy  in  case  of  commitment  for  contempt,  §  140. 
remedy  by,  in  case  of  commitment  for  contempt  without  jurisdio- 

Uon,  §  141. 
power  of  one  court  to  judge  of  another's  jurisdiction,  §  142. 
may  rejudge  question  of  jurisdiction,  but  not  judgment,  §  143. 
statutory  expressions  in  various  States,  §  144. 
extension  of  this  use  of  the  writ  by  appellate  courts,  t  145. 
consequences  of  such  extensions,  S  146. 
relief  of  attached  witness  by,  §  170. 
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HABEAS  CORPUS  AD  TESTIFICANDUM, 
under  what  circumstanceB  issued,  S  173. 

when  not  granted  to  procure  testimony  of  oonvict  in  peni- 

tenUary,  S  173. 
mode  of  obtaining;  {  174. 
not  granted  for  incompetent  witnesses,  |  174. 
not  enforced  when  improvidently  granted,  f  174. 
to  bring  a  prisoner  into  court  for  physical  Inspection,  8  867. 

HABITUAL  DRUNKARD, 

who  is,  question  of  fact,  {  2159. 

HABITUAL  INTEMPERANCE, 

question  of  fact  under  policy  of  life  insurance,  t  130L 

HANDWRITING, 

manner  of  proving,  8  1135. 

writing  in  the  presence  of  jury  not  permitted,  8  1135. 
proof  of  handwriting  by  comparison,  8  1135. 
statutes  in  many  states  provide  for  proof  of  genuiness  of  extraneous 

writing  for  purpose  of  comparison,  8  1135,  n.  78. 
papers  introduced  to  prove  handwriting  by  comparison  not  to  be 
taken  out  by  jury,  8  2576. 

HEARSAY, 

medical  experts  may  give  opinions  based  on  statements  of  patients, 
8  590. 
but  not  on  statements  of  other  unsworn  persons,  8  ^^1- 
hearsay  affidavits  as  to  misconduct  of  jurors  disregarded,  8  2603. 

HIGHWAY, 

whether  created  by  parol  dedication  and  user,  for  jury,  8  1357. 
utility  of  a  public  highway,  when  question  of  fact,  8  1510. 
injuries  through  defects  in,  8  1663. 

whether  a  street  closed  for  travel,  questions  of  fact,  8  1886. 
whether  a  given  object  an  obstruction,  question  of  fact,  8  1887. 
whether  trees  growing  on  highway  an  obstruction,  question  of  fact, 

8  1888. 
whether  a  street  out  of  repair,  question  of  fact,  8  1889. 
whether  an  obstruction  of  a  street  is  unreasonable,  question  of  fact, 

8  1890. 
existence  of  a  private  road,  question  of  fact,  8  1891. 
See  Municipal  Cobporations. 

HISTORICAL  CASES, 

whether  similar  historical  cases  may  be  referred  to  In  argumient, 

8  984. 

HISTORICAL  FACTS, 

may  be  alluded  to  In  argument  to  jury,  8  984. 
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HOMESTEAD, 

occupancy  and  abandonment  of,  a  question  of  intent  and  fact,  S  1360. 
precedents  of  instructions  under  this  head,  §  1362. 

HOMICIDE. 

See  iNSTBUcnoNs;  Malice;  Manslauohteb;  Mubdeb;  Reasonable 
Doubt;  Self-Defense. 

HORSES, 

noises  frightening  horses,  whether  nuisances,  t  1919* 

HOSPITALITY, 

customary  hospitality  to  jurors  no  ground  of  new.  trial,  {  2665. 

HOSTILE  ACTS, 

previous  hostile  acts  of  witness  admissible  in  impeachment,  §  490. 

HOSTILE  FEELINGS, 

shown  on  cross-examination,  §  460,  et  seQ^ 

HOSTILE  STATEMENTS, 

previous  hostile  statements  of  witness  admissible  In  impeachments, 
§§  490,  499. 

HOTELS, 

nuisances  in,  §  1903. 

HOUSE-BREAKING, 

place  of  entry  said  to  be  In  question  of  law,  i  1479. 

HOUSEHOJL.DER, 
who  is  a,  S  63. 
not  a  householder,  a  ground  of  challenge,  S  63. 

HUSBAND  AND  WIFE, 

relationship  by  affinity  grounded  on  marriage  relation,  {  61. 

action  for  materials  furnished  to  house  of  married  woman  on  re- 
quest of  husband,  S  1167. 

whether  husband  acted  as  tenant  or  servant  of  wife,  a  question  of 
fact,  §  1343. 

HYPOTHETICAL  QUESTIONS, 

cautionary  instructions  as  to  acceptance  of  facts  stated  in  hypotheti- 
cal questions  to  experts,  8  2430. 
See  Expebts. 

IDEM  SONANS, 

whether  two  names  are  idem  sonans,  a  question  of  fact,  {  1626. 
correct  spelling  of  names  which  are  idem  sonans,  immaterial,  {  2256. 

IDENTITY, 

no  right  of  peremptory  challenge  on  issue  of,  §  43. 

when  inspection  ordered  in  case  of  disputed  identity,  t  860. 
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IDENTITY— OonWiittCd, 

inspection  of  the  defendant  on  a  question  of  personal  identity, 

fi  857. 
when  brought  up  under  a  habeas  corpus  ad  testificandum, 
§  854. 
when  a  question  of  law  and  when  of  fact,  §§  1450,  1457. 
generally  a  question  for  jury,  S  1450. 
deed  to  two  persons  of  the  same  name,  §  1451. 

said  to  create  a  latent  ambiguity,  §§  1350,  1451. 
illustrations:  deed  to  father  or  son,  questions  for  jury, 
fi  1452. 
Identity  of  personal  property  in  replevin,  S  1453. 
res  Judicata:  identity  of  the  issues  in  a  former  proceeding, 

§  1454. 
identity  of  signature,  S  1455. 
difference  between  two  machines,  §  1456. 
identity  of  the  specifications  of  a  patent,  S  1457. 
of  words  in  written  instruments,  §  1091. 
of  articles  destroyed,  in  fire  insurance,  §  1305. 
whether  two  names  are  idem  sonans,  a  question  of  fact,  S  1526. 
instructions  as  to  the  strength  of  evidence  to  establish  identity, 

§  2443. 
of  documents  in  skeleton  bills  of  exceptions,  S§  2787,  2793. 

IDENTITY  OP  LAND, 

question  for  jury,  §  1461,  et  seq^ 
See  BouNDABY. 

IDIOCY, 

inspection  in  case  of,  8  850. 

IGNORANCE, 

of  the  English  language,  a  ground  of  challengOf  §§  10,  55. 
inability  to  read  and  write  is  not,  §  56. 

ILL-FEELING, 

as  ground  of  challenge,  S  72. 

against  attorney  of  a  party  does  not  qualify  juror,  §  73. 

of  witness  toward  a  party  shown  in  impeachment,  §§  490,  49L 


f$ 


"ILLEGAL,' 

not  a  sufiicient  objection  to  evidence,  §  694. 

ILLEGALITY, 

in  selecting  jury  list,  ground  of  challenging  array,  8  S3. 

right  to  open  and  close  in  proceeding  of,  in  Georgia,  §§  249,  250. 

ILL-WILL, 

shown  on  cross-examination,  8  450. 

how  far  details  of,  gone  into,  §  451. 
remoteness  of  ill-feeling  in  point  time,  8  452, 
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♦IMMATERIAL," 

not  a  gufflcient  objection  to  evidence,  8  ^^^ 

-^IMMEDIATELY," 

meaning  of,  8  1^32. 

"IMMEDIATELY  AFTERWARDS," 
meaning  of,  §  1532. 

IMPANELING  JURY, 

statutes  prescribing  details  of,  ^directory,  8  88. 
.  discretion  of  trial  court  in,  §§  88,  89. 
power  to  discharge  Jurors  after  sworn,  8  90. 
time  and  order  of  challenging,  §  91. 
holding  peremptory  challenges  in  reserve,  8  92. 

retraction  of  challenge  or  acceptance,  8  93. 
order  of  challenging  as  between  the  parties,  8  94. 
mode  of  impaneling,  8  96. 
impaneling  by  lot,  8  96. 
challenging  the  polls  of  a  special  Juty,  8  97. 
stating  the  grounds  of  challenge,  8  98. 
triors  of  challenges,  8  99. 
the  court  as  a  substitute  for  triors,  8  100. 
examination  of  venire  man  on  voir  dire,  8  101. 

what  questions  put  to  him,  8  102. 

questions  touching  religious  or  political  opinions,  feelings, 
etc.,  8  103. 
swearing  singly  or  in  a  body,  8  104. 
time  of  swearing,  8  105. 
re-swearing,  8  106. 
swearing  for  the  term,  8  107. 
form  of  the  oath,  8  108. 

in  particular  cases,  8  109. 
See  JuBY. 

IMPEIACHMENT, 

of  defendants  in  criminal  cases  who  testify  in  their  own  behalf, 
8  643. 

IMPEACHMENT  OF  WITNESSES, 

four  modes  of  Impeaching  the  credit  of  a  witness,  8  489. 
of  indirect  impeachment,  88  490,  515. 

impeachment  by  proof  of  previous  contradictory  statements,  88  480, 
515. 
by  proof  of  previous  hostile  declarations  or  acts,  8  490. 

illustration,  8  491. 
previous  inconsistent  declarations  not  evidence  in  chief,  8  492. 
rule  does  not  extend  to  contrary  expressions  of  opinion,  8  493. 
competency  not  determined  by  degree  of  contradiction,  8  494. 
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IMFIBACHMENT  OF  WITNESSES— 00fiHti«ed. 

not  necesaary  that  preTlova  declaration  ahould  be  Intention- 
ally falae,  8  496. 
neoeasity  of  laying  foundation  by  flrat  interrogating  witneas. 
t  496. 
foundation  need  not  be  laid  where  witneaa  ia  a  party, 

t  497. 
nor  where  no  objection  ia  made,  |  498. 
whether  right  of  explanation  a  privilege  of  witness, 

8t  498,  499. 
rule  eztenda  to  evidence  of  previous  threats  or  hostile 

declarations,  §  499. 
rule  where  previoua  statement  is  in  writing,  9  600. 
manner  of  interrogating  witness  aa  to  such  writing. 

8  501. 
particularly  in  laying  a  foundation,  8  602. 

time  when,   place  where  and  person  to  whom 

statement  made,  8  602. 
precise  question  not  necessary,  8  602. 
form  of  question  in  discretion  of  court,  8  602. 
contradictory  testimony  on  a  former  trial,  8  603. 

statements  omitted  in  giving  former  testimony,  9  603. 
how  such  contradictory  testimony  shown,  98  603,  604. 
minutes  of  grand  jury,  9  603. 
deposition  of  the  witness,  99  604,  606. 
stenographic  notes,  9  604. 
private  memoranda,  9  604. 

parol  evidence  although  such  memoranda  exist,  9  604. 
what  if  the  former  testimony  inadmissible,  9  603. 
proving  contradictory  statementa  in  other  cases,  9  605. 
prior  statementa  inadmissible  to  support  dying  declara- 
tions, 9  571,  n.  82. 
admission  of  contradictory  statements  dispenses  with 

proof,  9  606. 
what  if  witness  says  he  does  not  remember,  9  507. 
witness  must  answer  categorically  and  explain  on  re- 
examination, 9  608. 
impeachment  of  married  woman  by  evidence  of  conspiracy  of  hus- 
band, 9  509. 
recalling  opponent's  witness  to  put  Impeaching  questions,  9  610. 
Impeachment  of  one's  own  witness,  9  611. 
in  general  not  allowed,  9  511. 
even  where  witness  is  opposite  party,  9  611. 
reason  of  the  rule,  9  511- 

exceptions  where  party  is  surprised  or  entrapped,  9  612. 
in   which   case   previous   contradictory   declarations   shown, 
8  612. 
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IMPEACHMENT  OF  WITNESSES— ConHnwed. 

exception  in  case  of  hostile  witness,  §  518. 
exception  where  witness  called  hy  hoth  parties,  §  514. 
right  to  contradict  statement  of  one's  own  witness,  S  ^^S- 
impeachment  by  proof  of  had  character  or  bad  character  for  veracity, 

S§  520,  637. 
by  proof  that  the  witness  has  been  convicted  of  crime,  SS  520,  585. 
by  evidence  that  the  witness  is  of  a  defective  mind  or  memory, 

§  536. 
inadmissible  modes  of  impeachment,  t  &37. 
error  to  exclude  competent  Impeaching  testimony,  §  521. 
regulated  by  statute  in  many  states,  §  521,  n.  5. 
impeachment  by  evidence  of  bad  character,  §§  522,  534. 
by  evidence  of  bad  character  for  veracity,  §  523. 
specific  acts  not  inquired  Into,  §  524. 
character  of  female  witness  for  chastity,  S  525. 
limitations  as  to  time  and  place,  §  526. 
evidence  of  a  certain  trait  of  character  excluded,  when,  t  6^7, 
n.  48. 
confined  to  where  witness  resides  or  has  recently  re- 
sided, §  526. 
when  extended  to  a  former  period,  S  526. 
when  extended  to  another  neighborhood,  S  ^26. 
confined  to  a  reasonable  time  before  trial,  §  526. 
limits  of,  discretionary  with  trial  court,  §  526. 
instances  of  going  back  to  four,  five  and  seven  years, 

S  526. 
showing  reputation  in  different  places,  fi  526. 
extent  of  the  reputation,  S  527. 

what  two  or  three  persons  have  said  not  sufficient,  S  527. 
general  estimation  among  neighbors  required,  §  527. 
not  necessary  to   show   what   majority  of  neighbors 

think,  S  527. 
impeachment  by  one  witness  only  unsatisfactory,  8  ^27. 
reputation  defined,  §  528. 
mode  of  examining  an  impeaching  witness,  S  529. 
laying  a  foundation,  §  529. 
question  calling  for  general  reputation,  S  529.  ^ 
not  to  be  asked  what  he  has  heard  others  say,  §  529. 
must  be  able  to  state  what  is  generally  said,  §  529. 
must  come  from  the  neighborhood  of  the  impeached  witness, 

§  529. 
not  enough  that  he  knows  reputation  "from  rumor,"  (  529. 
how  cross-examined,  §  530. 
may  be  asked  "what  makes  reputation,"  S  530. 
what  interrogatories  after  foundation  laid,  |  631* 
form  of  question,  g  531. 

Trials — 248. 
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IMPEACHMENT  OF  WITSESSES— Continued. 

whether  he  would  lelieve  impeached  witness  on  oath,  S  ^32. 
reason  of  the  rule  which  admits  this  question,  S  ^33. 
reasons  for  the  opposing  rule,  S  534. 
corroborating  and  sustaining  witness  whose  credit  has  been  assailed, 

SS  541,  582. 
BufBciency  of  impeaching  testimony,  a  question  for  Jury,  §  1044. 
instructions  as  to  the  credit  to  be  given  to  impeached  witnesses, 
S  2426. 

IMPLIED  BIAS, 

in  jurors,  a  ground  of  challenge.  {  62. 

IMPLIED  MALICE. 

doctrine  of  implied  malice  in  actions  for  slander  or  libel,  S  2035. 
doctrine  of  and  instructions  upon,  §§  2531,  2533. 

IMPLIED  PROMISES. 

contract  not  implied  contrary  to  the  real  understanding  of  the  par- 
ties, S  1148. 
this  proposition  not  universally  true,  §  1148. 
not  true  in  cases  where  a  party  may  waive  a  tort  and  sue  for 

reasonable  value,  §  1149. 
and  not  true  in  case  of  building  contracts,  §  1150. 

here  contractor  may  sue  on  implied  promise  for  rea- 
sonable value,  although  contract  not  fully  performed, 
I  1150. 
and  owner  may  recoup  damages  for  breach  of  same, 
§  1150. 
commentary  on  the  proposition  that  a  contract  is  not  implied 
contrary  to  the  real  understanding  of  the  parties,  §  1151. 
proposition  that  a  normal  obligation  will  not  of  itself  support  an 
implied  promise,  S  1152. 
illustration :  adult  son  not  obliged  to  support  indigent  parents, 

§  1163. 
father  not  obliged  to  support  indigent  child,  §  1153. 
proposition  that  a  request  is  necessary  to  raise  an  implied  promise* 
§  1154. 
observations  on  this  proposition,  §§  1155,  1156. 
pleader  must  allege  a  request,  §  1155. 
cases  where  the  request  will  be  implied,  §  1155. 
promise  not  implied  contrary  to  manifest  justice,  §  1156. 
whether  a  promise  will  be  implied  is  a  question  of  law,  §  1157. 
but  where  law  does  not  imply  a  promise,  what  the  parties  intended 
is  a  question  of  fact,  §  1157. 
illustrated  in  the  case  of  a  step-son  living  with  a  step-father, 

§  1157. 
and  in  the  case  of  a  husband  ordering  materials  for  repair 
of  house  of  wife,  §  1157. 
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and  in  the  case  where  acknowledgment  of  tenancy  does  not 
raise  agreement  to  pay  rent,  §  1157. 

IMPRESARIO  CONTRACT, 

Identity  of  land  in,  when  question  of  fact,  S  1463. 

IMPRESSIONS, 

not  fixed  In  their  character,  do  not  disqualify  jurors,  §  78. 

which  will  readily  yield  to  evidence,  do  not  disqualify  jurors,  §  79. 

of  witnesses,  §  376. 

what  strength  of  recollection  necessary  to  admit  statements  of,  8  376. 

•• 

"IMPROPER," 

not  a  sufficient  objection  to  evidence,  §  694. 

IMPUTED  NEGLIGENCE, 

when  negligence  of  parent  or  custodian  of  child  Imputed  to  child, 
§  1687. 

"INADMISSIBLE," 

not  a  sufficient  objection  to  evidence,  §  694. 

INCEST, 

corroboration  of  testimony  of  party  to  incestuous  Intercourse,  {  547. 

INCOMPETENCY, 

objection  to  incompetency  not  taken  by  motion  to  strike  out,  S  718. 

"INCOMPETENT," 

not  a  sufficient  objection  to  evidence,  S  694. 

INDEFINITE  OPINIONS, 

do  not  disqualify  jurors,  §  78. 

INDEMNIFICATION, 

of  party  injured  by  recusancy  of  witness,  §  169. 

INDICIA  OF  CRIME, 

exhibited  to  jury  in  criminal  cases,  §  871. 
blood  stained  clothing,  §  871. 
burglar's  tools,  §  871. 
bones  and  skull  of  deceased,  §  871. 
said  to  be  inanimate  witnesses,  S  871. 

INDICTABLE  OFFENSES, 

may  also  be  punished  as  contempts,  §  127. 

INDICTED, 

cross-examination  as  to  whether  witness  has  been,  §  467. 

INDICTMENT, 

proof  of,  not  admissible  in  impeachment,  §  536. 

in  homicide,  judge  restricts  finding  to  a  single  count,  8  2186. 

See  Motion  Afkecting  Indictments. 
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INDIRECT  IMPEACHMENT. 

by  evidence  of  previoiis  contradictory  declarations,  hostile  feeling; 
etc.,  S  4S9,  et  sea 

INDORSEMENT, 

admission  of  document  in  evidence  renders  proof  of  indorsement 
unnecessary,  i  823. 

INDORSER, 

not  necessary  to  give  a  notice  to  produce  notice  to,  {  77C. 

INDUCEMENT, 

variances  in  respect  of  matters  of.  Immaterial,  |  2257. 

INFANT, 

reasonable  time  for  disaffirmance  of  contract  on  coming  of  ag^ 

8  1548. 
what  are  necessaries  of,  question  of  law  or  fact,  i  1686. 
See  Childben;  Instbuctionb;  Nkgliobncb. 

INFERENCES  OF  FACT, 

from  other  facta  drawn  by  jury,  {  1039. 
'  what  to  be  drawn  in  determining  question  of  sale  or  no  sal€^  1 1162. 
See  Pbesumfttons;  Pboviivge  of  Coubt  and  Jukt. 

INFERIOR  COURTS, 

power  of,  to  punish  contempts,  {  129. 

INFORMATION, 

witness  must  giye  source  of,  t  889. 

INFORMATION  AND  BELIEF, 

affidavits  on,  as  to  misconduct  of  Jurors,  nullities,  §§  2603,  2622. 

INJUNCTION, 

no  remedy  by,  in  case  of  commitment  for  contempt,  t  147. 

INNKEEPER, 

not  disqualified  as  juror  in  action  by  or  against  guest,  §  67. 
notice  of,  to  guest  of  usage  of  leaving  money  or  valuables  at  bar, 

§  1492. 
liable  at  common  law  for  all  articles  brought  to  the  inn  by  the  guest, 
whether  baggage  or  not,  §  1581. 
liable  for  documents,  specialties  and  instruments  of  evidence, 
S  1581. 
burden  of  proof  where  goods  of  guest  are  lost,  §  1843. 
his  liability  in  respect  of  such  goods,  §  1843. 

INNOCENCE, 

belief  of  innocence  of  accused  disqualifies  Juror,  t  73. 
belief  in  bare  possibility  of,  disqualifies  juror,  §  80. 
expressing  belief  of,  in  argument,  §  972. 

view  that  reasonable  doubt  of  guilt  is  a  probability  of  Innocence, 
§  2484. 
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Ylew  that  it  is  sometliing  more  than  a  probability,  and  less 
than  an  absolute  certainty,  §  2486. 
presamptlon  of,  see  Reasonable  Doubt. 

INQUEST  OF  OFFICE, 

what  is  a  good  statutory  inquestt  8  ^^^^ 

INQUIRY. 

See  Wbit  of  Inqxtibt. 

INSANITY, 

no  right  of  peremptory  challenge  on  Issue  of,  I  43. 

no  prejudice  against  defense  of,  not  a  disqualification  In  a  Juror, 

§  73. 
right  to  open  and  close  on  issue  of,  §  238. 
nonrezperts  allowed,  to  give  opinion  as  to  appearance  of,  §  379. 
experts,  how  examined  as  to,  S§  601,  616.     (See  also  Expebts.) 
a  question  of  fact,  S  1524. 
presumption  of  sanity  and  burden  of  proof  to  overthrow  the  same, 

§  2524. 
how  Juries  instructed  as  to  quantum  of  proof  necessary  to  estab- 
lish defense  of  insanity,  §  2525. 
instructions  based  on  the  conception  that  the  evidence  must 
satisfy  the  Jury,  §  2526. 
-     a  general  charge  on  the  subject  of  insanity  in  a  case  of 
murder,  8  2527. 

INSOLVENCY,' 

effect  of  insolvent  inserting  a  bill  of  exchange  in  his  schedule,  8  1234. 

INSPECTION, 

right  of  opponent  to  inspect  memorandum  used  by  witness  to  re- 
fresh recollection,  f  402,  subsec.  2,  p.  415. 
where  meaning  of  written  instrument  determined  on  inspection, 

confltrued  by  courts,  §  1195. 
of  the  discovery  and  inspection  of  books  and  papers,  88  730,  843. 
under  the  Federal  statute,  88  730,  740. 
notice  to  produce  at  trial  and  secondary  evidence  of  contents, 

88  770,  796. 
secondary  evidence  of  lost  instruments,  88  799,  810. 
use  of  books  and  papers  produced  at  trial,  88  814,  844. 
right  of  inspection  at  the  trial,  8  827. 
what  use  gives  this  right,  8  827. 
proving  signature  does  not,  8  S27. 
what  questions  founded  upon  do,  88  827,  828. 
right  of  inspection  where  document  produced  on  notice, 
8  829. 
of  persons  and  things  in  court— trial  by  inspection,  88  850,  972. 

in  what  cases  inspection  of  the  body  formerly  permitted,  8  850. 
non-age,  8  850. 
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personal  identity,  §  850. 
idiocy,  S  850. 
appeal  of  mayhem,  §  850. 
trespass  for  mayhem,  S  850. 
atrocious  battery,  S  850. 
to  increase  the  damages,  S  850. 
In  what  cases  still  commonly  granted,  8  851. 
plea  of  pregnancy,  §  851,  subsec.  1. 
question  of  descent,  S  851,  sutsec.  2. 
impotency,  §  851,  subsec.  3. 
personal  injuries,  |  851,  subsec.  6. 
disputed  identity,  §  851,  subsec.  7. 
indicia  of  crime,  S  851,  subsec.  8. 
In  cases  of  alleged  pregnancy,  §  852. 
jury  of  matrons,  §  852. 
writ  de  ventre  inspiciendo,  §  852. 
commission  of  expert  surgeons,  §  852. 
in  proceeding  for  divorce  or  nullity  of  marriage,  {  853. 
remedy  not  refused  because  indelicate,  §  853. 
but  good  faith  and  honesty  must  appear,  §  853. 
and  then  under  old  law  only  after  triennial  co- 
habit ition,  §  853. 
when  discretionary,  §  853. 
order  of  how  enforced,  §  854. 
mode  of  inspection  in  such  cases,  §  855. 
when  by  reference  to  master,  §  855. 
ex  parte  examination  not  sufficient,  §  855. 
oath  of  the  Inspectors,  §  855. 
their  report,  §  855. 

reasons  for  their  conclusion  not  given,  8  855. 
witnesses  examined  touching  the  same,  §  855. 
inspection  of  the  child  in  filiation  cases,  §  856. 

not  permitted  in  the  case  of  exceedingly  young  children, 
§  856. 
Inspection  on  a  question  of  personal  identity,  S  857. 
exhibiting  injured  parts  of  the  human  body  to  the  jury,  8  85S. 
compulsory  physical  examination  of  plaintiff  in  actions  for 
personal  injuries,  §  859. 
view  that  such  examination  discretionary,  §  859. 
view  that  such  inspection  should  not  be  allowed,  8  859. 
view  that  it  is  a  matter  of  right,  8  859. 

to  be  enforced  by  dismissal  of  action,  8  859. 
whether  ordered  before  trial,  §  860. 
such  examination,  how  conducted,  8  861. 
plaintiff  not  compelled  to  perform  physical  acts  before  Jury, 

8§  862,  863. 
experiments  in  prepaiation  for  trial  or  hearing,  8  864. 
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compelling  inspection  of  chattels  at  trial,  §  865. 

whether  , court  has  power  to  compel  such  inspection, 

§  865. 
bringing  a  dog  into  court,  §  865. 
refusing  to  produce  a  dog  on  notice,  §  865. 
physical   examination   of  the  defendant  in   criminal  trials, 
§  866. 
whether  a  violation  of  constitutional  privilege  against 
self-crimination,  §  866. 
compelling  prisoner  to  exhibit  tatoo  marks,  §  866. 
to  exhibit  hand,  §  866. 
to  sit  where  the  jury  can  see  him,  §  866. 
compulsory  experiments  by  the  prisoner  disclosing  guilt,  §  867. 
putting  his  shoe  in  a  track,  §  867. 
making  foot-print  in  an  ash-heap,  §  867. 
or  in  a  pan  of  soft  mud  brought  into  court,  §  867. 
exhibition  of  obscene  photographs  on  trial  of  an  indictment 

for  circulating,  §  868. 
use  of  photographic  and  stereoscopic  views  at  trial,  §  869. 
use  of  such  views  permitted,  §  869. 
object  may  be  enlarged  by  stereoscopic  or  magnifying 

glass,  §  869. 
and  taken  to  jury  room,  §  869. 
nse  of  plans  and  diagrams  at  trial  permitted,  {  870. 
exhibition  of  indicia  of  crime,  §  871. 
blood-stained  clothing,  §  871. 
burglar's  tools,  §  871. 
bones  of  deceased  person,  §  871. 
skull  of  a  deceased  person,  S  871. 
when  court  will  not  assume  labor  of  examining  a  printed  book 
brought  in  for  inspection,  §  872. 
cross-examination   of   medical   experts   that   have   examined 
plaintiff's  body,  §  630. 
as  to  inspection  of  things  out  of  court,  see  View. 

"INSTANTLY," 

meaning  of,  §  1532. 

INSTRUCTIONS, 

See  Index  to  Vol.  III. 

instructing  jury  to  disregard  improper  matters  rehearsed  in  open- 
ing statements,  §  265. 
excluding  evidence  Improperly  admitted,  §§  851,  2354,  2355. 
motion  to  instruct  not  a  good  objection  to  evidence,  §  700. 
erroneous  instructions  concerning  the  use  of  knowledge  acquired  by 

a  view,  §§  891,  895. 
what  instruction  proper  before  sanding  jury  out,  S  892. 
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how  Jury  inetructed  as  to  use  made  of  knowledge  acquired  by  view, 

{  894. 
as  to  statements  of  law  made  by  counsel  in  arguing  to  jury,  t  961. 
curing  prejudicial  arguments  by  instructions,  §§  960,  961. 
court  to  instruct  Jury  as  to  inferences  drawn  from  the  words  In 

writings,  S  1082. 
how  jury  instructed  where  parol  evidence  is  introduced  to  explain 

a  will,  S  1085. 
as  to  implied  contract  between  members  of  family  to  pay  for  board. 

services,  etc.,  §  1158. 
precedents   of   instructions   touching  sales   of  personal   property. 

§  1180. 
how  juries  instructed  in  actions  for  negligence,  {  171S. 
jury  how  instructed  in  cases  of  fraud,  S  1958. 
on  the  power  of  juries  as  Judges  of  the  law,  SS  2138,  2139,  2141,  2148. 
invading  the  province  of  the  jury,  §S  2280,  2288. 

judges  prohibited  from  charging  on  questions  of  fact,  {  2280. 
but  may  state  the  testimony  (in  some  Jurisdictions)  and  de- 
clare the  law,  S  2281. 
further  of  stating  the  testimony,  {  2282. 

decisions  under  the  (Georgia  statute,  §  2283. 
rule  under  the  Texas  statute,  S  2284. 
must  not  charge  as  to  the  credibility  of  particular  witnesses. 
S  2285. 
instances  under  this  rule,  §  2286. 
must  not  charge  as  to  the  weight  of  evidence,  |  2287. 

instances  under  this  rule,  §§  2288,  2289. 
must  not  draw  inferences  of  fact,  §  2290. 
nor  construe  the  language  of  witnesses,  8  2291. 
English  rule  allowing  judges  to  express  opinion  on  the  facts, 
S  2292. 
this  rule  in  force  in  the  Federal  courts,  §  2293. 
and  in  the  courts  of  several  of  the  States,  |  2294. 
must  not  assume  material  facts,  fi  2295. 

rule  in  the  Federal  courts  under  this  head,  §  2296. 
incidental  expressions  of  opinion  as  to  the  facts,  S§  2297. 

2298. 
expressing  opinions  on  the  facts  by  careless  or  frivolous 
remarks,  §  2299. 
by  manner  and  emphasis,  S  2300. 
giving  argumentative  instructions,  §  2301. 
urging  the  jury  to  return  a  verdict,  §  2302. 
advising  the  jurors  to  yield  their  individual  opinions  to  each 

other,  §  2303. 
distinction  between  direction  as  to  the  law  and  advice  as  to 
the  facts,  §  2304. 
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of  the  elements  of  the  charge,  %%  2309,  2332. 

view  that  the  instructions  must  be  confined  to  the  issues  made 

by  the  pleadings,  §  2309. 
instructions  should  be  limited  to  counts  as  contained  in  peti- 
tion, §  2309,  n.  1. 
error  to  instruct  on  contributory  negligence  when  no  plea  to 

that  effect,  §  2309,  n.  8. 
view  that  the  Jury  should  be  instructed  upon  the  case  made 
by  the  evidence  although  variant  from  the  issues  made  by 
the  pleadings,  §  2310. 
where   issue  disregarded,   court   may   instruct  accordingly, 

§  2310,  n.  9. 
in  Nebraska  if  evidence  taken  without  objection  on  issue  not 
in  pleadings  it  then  becomes  issue,  §  2310,  n.  9. 
amendments  in  the  case  of  such  variance,  §  2311. 
further  of  this  subject,  S  2312. 

rule  in  criminal  cases  confines  instructions  to  indict- 
ment, S  2313. 
Judge  must  state  the  issues  and  not  refer  the  Jury  to  the 

pleadings,  §  2314. 
relation  of  the  charge  to  the  evidence,  {  2315. 

instructions  on  illegal  evidence  admitted  without  ob- 
jection, §  2316. 
probative  force  of  the  evidence  which  will  warrant  the  sub- 
mission of  an  hypothesis  of  fact  to  the  Jury,  S  2317. 
Jury  must  "believe  from  the  evidence,"  §  2318. 
error  to  submit  to  the  Jury  an  hypothetical  state  of 
facts  which  on  the  evidence  stands  uncontradicted, 
8  2319. 
Illustrations  of  the  foregoing,  S  2320. 
stating  abstract  propositions  of  law,  §  2321. 
instructing  as  to  the  lower  degrees  of  crime,  S§  2322,  2328. 
instructions  should  be  hypothetical  where  the  evidence  is  con- 
flicting, §  2324. 
instructions  which  fail  to  recognize  theory  of  case,  |  2324, 
n.  89. 
should  be  accurate,  clear,  pointed  and  definite,  §  2325. 
nor  couched  in  technical  language,  S  2327. 
should  cover  the  whole  case,  §  2328. 
general  instruction  intended  to  cover  whole  case  must 

not  exclude  any  material  issue,  §  2328. 
Instructing  on  particular  phases  or  theories,  8  2329. 
harmless  error,  §  2326,  n.  98;  §  2329,  n.  2. 
giving  undue  prominence  to  isolated  parts  of  the  testi- 
mony, 8  2330. 
where  evidence  admitted  for  special  purpose  instruc- 
tion should  so  limit,  §  2329,  n.  31. 
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singling  out  particular  facts  should  be  refused,  §  2330, 

n.  35. 
making  a  principle  of  law  too  prominent  by  repetition, 

8  2331. 
instructions  couched  In  general  terms,  8  2332. 
long  and  numerous  Instructions,  8  2333. 
of  requests  for  instructions,  88  2338,  2369. 
non-direction  in  civil  cases,  8  2338. 
in  criminal  cases,  8  2339. 

statutes  requiring  the  judge  to  charge  the  Jury,  §  2339. 
statutory  rule  in  Texas,  §  2340. 

rule  that  specific  instructions  must  be  asked  for,  §  2341. 
in  Washington  state  court  required  to  instruct,  8  2341,  n.  29. 
the  same  rule  where  the  Judge  answers  points  as  in 

Pennsylvania,  8  2342. 
rule  in  Mississippi  that  the  Judge  is  not  authorized  to 

instruct  except  upon  request,  8  2343. 
rule  in  Illinois  that  the  Judge  may  give  instructions  of 
his  own  motion,  8  2344. 
summing  up  the  evidence,  8  2345. 

distinction  between  non-direction  and  misdirection,  8  2346. 
illustration  of  harmless  misdirection,  8  2406,  n.  93. 
right  to  appropriate  instructions  on  request,  8§  2347,  2348. 
the  asking  of  improper  instructions  some  times  suggestion  of 

proper  one,  §  2347,  n.  62. 
when  properly  refused,  8  2349. 

when  not  wholly  correct  in  point  of  law,  8  2349. 

the    giving    of    mere   general    instructions    improper, 

8  2347,  n.  63. 
or  lacking  definiteness  or  precision,  8  2349. 
or  requiring  modifications,  8  2349. 
effect  of  making  modification  suggested  by  court,  §  2403, 

n.  70. 
or   qualification   from   instructions   given  for  the   op- 
posite party,  8  2349. 
modification  of  instructions  requested,  8  2350. 
requested  instruction  modified,  effect,  8  2350,  n.  82. 
Judge  may  instruct  in  his  own  language,  8  2351. 
refusing  requests  covered  by  instructions  given,  8  2352. 
revoking  or  modifying  instructions  given,  8  2353. 
withdrawing  evidence  erroneously. admitted,  8  2354. 
error  of  excluding  testimony  not  cured  by  an  instruction, 

8  2355. 
declarations  of  law  in  chancery  cases,  8  2356. 
requests  when  granted,  how  presented  to  the  Jury,  8  2357. 
what  if  the  Jury  do  not  hear  the  instructions,  8  2357. 
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rule  that  requests  for  instructions  should  be  presented  before 
argument  commenced,  §  2358. 
when  not  presented  after  argument  closed,  §  2358. 
how  as  to  instructions  on  a  new  point,  §  2358. 
when  presented  before  commencement  of  closing  argu- 
ment, §  2358. 
view  that  refusal  of  request  after  argument  commenced 

may  be  error,  §  2359. 
view  that  request  must  be  handed  up  before  the  general 

charge  is  given,  §  2360. 
view  that  court  is  bound  to  submit  requests  after  gen- 
eral charge,  §§  23G1,  2362. 
of  additional  instructions  after  the  Jury  have  retired,  §§  2363,  2364. 
in  criminal  cases,  §  2365. 

in  civil  cases,  §  2366. 
necessity  of  counsel  being  present,  §  2367. 

how  under  New  York  code  of  civil  procedure,  §  2367. 
how  under  statutes  requiring  the  Instructions  to  be  de- 
livered before  argument,  §  2368. 
whether  Jury  take  the  instructions  to  their  room,  §  2369. 
of  written  instructions,  §§  2374,  2389. 

at  common  law,  discretionary  to  charge  orally  in  writing, 

§  2374. 
statutes  requiring  instructions  to  be  given  In  writing,  man- 
datory, §  2375. 
not  to  be  given  orally  and  afterwards  written  out,  §  2376. 
oral    qualifications   of   written    instructions   not    permitted, 

§  2377. 
right  to  written. instructions  may  be  waived,  §  2378. 
oral   instructions  given   in   favor  of  complaining  party  no 

ground  of  error,  §  2379. 
what  is  a  charge  or  an  Instruction  within  the  meaning  of  such 

statutes,  §  2380. 
whether  requests  made  verbally  or  in  writing,  §  2381. 
.  where  written  required,  request  for  oral  immaterial,  {  2381, 
n.  30. 
written  instructions,  how  delivered  to  a  Jury,  §  2382. 

when  taken  down  by  a  stenographic  reporter,  §  2882. 
when  marked  "given"  or  "refused"  and  signed  by  the 

Judge,  §  2382. 
how  as  to  instructions  given  by  the  Judge  of  his  own 

motion,  §  2382. 

whether  judge  may  read  passage  from  law  book,  §  2383. 

interpretation  of  statutes  which  require  the  Judge  to  give  or 

refuse  the  Instructions  asked  without  qualification,  §  2384. 

presumptions  on  appeal  or  error  that  instructions  were  in 

writing,  §  2385. 
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at  what  stage  of  trial  requests  for  written  Instructions  pre- 
ferred, §  2386. 
right  of  counsel  to  propose  sucli  instructions  in  answer  to  a 

Juror's  question,  8  23^7. 
loss  of  the  written  instructions,  §  2388. 
clerical  errors  in  written  instructions — discretion,  g  2389. 
of  the  appellate  review  of  instructions,  §§  2894-2408. 
necessity  of  objecting,  §  2394. 
necessity  of  excepting,  §  2396. 

distinction  between  exceptions  for  misdirection  and  for 

non-direction,  §  2396. 
exceptions  must  be  taken  separately  and  not  en  masse, 

§  2397. 
grounds  of  exception  must  be  specifically  pointed  out, 
§  2398. 
statutory  rule  in  Indiana,  {  2899. 
statutory  rule  in  Texas  in  cases  of  felony,  §  2400. 
misdirection  no  ground  for  new  trial  unless  Jury  were  mis- 
led, §  2401. 
nor  because  of  error  in  instructions  unless  prejudicial, 

§  2402. 
nor  where  substantial  Justice  has  been  done,  g  2403. 
nor  because  a  wrong  reason  has  been  given  for  a  right 

direction,  8  2304. 
nor  because  the  instructions  were  in  point  of  fact  mis- 
understood by  the  Jury,  §  2405. 
theory  that  the  evidence  will  not  be  looked  into  to  see 
whether  the  verdict  was  right,  8  2406. 
how  instructions  construed  in  courts  of  error,  8  2407. 
in  Missouri  only  error  materially  affecting  merits  prejudicial, 

8  2402,  n.  50. 
construed  according  to  the  evidence,  8  2408. 
precedents  of  instructions,  their  use,  8.  2409. 
essential  elements  of  the  facts  of  the  particular  case  must  be 
followed  in  drafting,  §  2409. 
cautionary  instructions  as  to  weighing  evidence,  8§  2413-2648. 

cautions  as  to  the  probative  value  of  various  kinds  of  evi- 
dence, §§  2413-2456. 
court  may  propose  general  rules  to  the  Jury  to  aid  them 

in  weighing  evidence,  8  2414. 
may  rule  out  improper  evidentiary  jnatters,  8  2415. 
and  give  instructions  limiting  the  effect  of  evidence, 

8  2416. 
and  explain  the  relative  value  of  affirmative  and  nega- 
tive testimony,  8  2417. 
and  give  general  advice  touching  the  credibility  of  wit- 
nesses, 8  241 S. 
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court  not  to  express  opinion  upon  material  oontroYerted 

fact,  §  2409. 
but  must  not  trench  upon  tlie  province  of  the  Jury, 

§  2420. 
must  not  be  argumentative,  a  flagrant  example,  §  2401, 

XL  40. 
nor  direct  attention  to  the  credibility  of  particular  wit- 
nesses, §  2421.  , 
may  give  cautions  as  to  the  number  of  witnesses,  §  2422. 
may  instruct  as  to  the  maxim,  falsus  in  uno,  falsus  in 

omnibus,  §  2423. 
whether  error  to  advise  the  Jury  that  such  testimony 

is  to  be  disbelieved  unless  corroborated,  |  2424. 
precedents  of  instructions  under  this  head,  §  2425. 
credit  to  be  given  to  the  testimony  of  impeached  wit- 
nesses, §  2426. 
necessity  of  corroboration  of  testimony  of  accomplices, 
§  2427. 
precedent  of  an   instruction   under   this   head, 
■  §  2428. 
as  to  the  weight  to  be  attached  to  expert  testimony, 

§  2429. 
propriety  of  giving  cautionary  instruction  as  to  weight 
to  be  given  expert  testimony,  §  2429,  n.  86; 
§  2430,  n.  89. 
cautions  as  to  the  acceptance  of  the  facts  stated 
in  the  hypothetical  questions,  §  2430. 
as  to  verbal  admissions  and  confessions,  §  2431. 
error  to  instruct  that  law  presumes  confessions  and 
statements  made  by  accused  to  be  true,  §  2431,  n.  95. 
instruction  requiring  jury  to  first  determine  if  con- 
fession voluntary,  S  2431,  n.  98. 
precedents  of  instructions  under  this  head,  S  2432. 
defense  of  alibi  not  to  be  disparaged,  §  2433. 

illustrations  where  defense  of  alibi,  S  2433,  n.  6. 
caution  to  Jury  as  to  this  defense  in  Webster's 

case,  8  2434. 
application  of  the  rule  of  reasonable  doubt  to 

this  defense,  §  2435. 
Tiew  that  a  reasonable  doubt  of  the  presence  of 
the  accused  at  the  place  of  the  crime  acquits, 
§  2436. 
Tlew  that  an  alibi  is  an  extrinsic  defense  as  to 
which  the  burden  of  proof  is  on  the  accused  to 
establish  it  by  a  preponderance  of  eYidence» 
8  2437. 
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Jury  how  instructed   where  this  view  prevails, 

8  2438. 
other  instructioDB  as  to  this  defense,  S  2439. 
model  of  a  complete  hypothetical  instruction  as 

to  this  defense,  S  2440. 
when  court  not  required  to  charge  as  to  this  de- 
fense, §  2441. 
rule  in  Georgia  in  defense  of  alibi,  §  2441,  n.  34. 
under  Missouri  statute  when  defense  of  alibi  court 

required  to  instruct,  §  2441,  n.  34. 
effect  of  an  unsuccessful  attempt  to  prove  an 
alibi,  S  2442. 
as  to  the  strength  of  evidence  to  establish  identity, 

S  2443. 
as  to  the  evidence  of  good  character,  §  2444. 
proof  of  good  character  In  connection  with  other  evi- 
dence, §  2444,  n.  51. 
as  to  the  value  of  the  testimony  of  the  accused,  §  2445. 
no  rule  of  law  enjoining  distrust  of  such  testi- 
mony, S  2446. 
instructions  under  this  head,  §  2447. 
as  to  the  credence  to  be  given  to  the  unsworn  statement 
of  the  accused,  §  2448. 
Jury  instructed  to  give  it  what  weight  they  think 

it  entitled  to,  §  2449. 
what  further  cautions  given  concerning  it,  §  2450. 
failure  of  the  accused  to  testify,  §  2451. 
where  accused  fails  to  testify  court  should  instruct  no 

inference  to  be  drawn,  §  2451,  n.  82. 
absence  of  countervailing  evidence,  §  2452. 

precedents  of  instructions  on  this  subject,  §  2453. 
instructions  as  to  inference  from  failure  of  pris- 
oner to  offer  explanation,  §  2454. 
as  to  the  declarations  of  co-conspirators,  §  2455. 
as  to  the  necessity  of  enforcing  the  criminal  laws* 

§  2456. 
cautions  as  to  presumption  of  innocence  and  the  doc- 
trine of  reasonable  doubt,  S§  2461-2495. 
general  rule,  §  2461. 
failure  to  define  "reasonable  doubt"  effect,  §  2461, 

n.  95. 
whether  a  conviction  will  be  reversed  for  falling 

to  charge  this  principle,  §  2462. 
futility  of  attempting  to  define  the  phrase  "rea- 
sonable doubt."  §  2463. 
attempting  to  define  "reasonable  doubt,"  §  2463, 
n.  99;  §  2406,  n.  17;  8  2467,  n.  18. 
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.    general  rule  as  stated  by  Dr.  Greenleaf:  "Batlt- 
factory"  or  "sufficient"  evidence,  §  2464. 

whether  the  absence  of  reasonable  doubt  implies 
entire  satisfaction  in  the  conclusion  of  goiltv 
8  2465. 

absence  of  reasonable  doubt  equivalent  to  moral 
certainty  of  guilt,  §  2466. 

or  to  a  "reasonable  and  moral  certainty/'  S  2467. 

or  to  an  "abiding  conviction"  of  guilt,  §  2468. 

or  to  an  "abiding  conviction  to  a  moral  cer- 
tainty," 8  2469. 

or  to  a  "conviction  upon  which  a  man  would  act 
in  matters  of  the  highest  concern  and  import- 
ance to  his  own  interest,"  8  2470. 

reasonable  man  may  have  unreasonable  doubt, 
I  2471,  n.  32. 

this  conception  repudiated  by  some  courts,  8  2471. 

instructions  which  do  not  satisfy  this  rule,  8  2472. 

the  same  subject  continued,  §8  2473,  2474. 

"a  doubt  such  as  would  cause  a  prudent  man  to 
pause  and  hesitate  in  the  graver  transactions 
of  life,"  8  2475. 

"a  doubt  for  which  a  good  reason,  arising  out  of 
the  evidence,  can  be  given,"  8  2476. 

the  same  subject  continued,  S§  2477,  2478. 

not  a  "possible  or  conjectural  doubt,"  8  2479. 

not  a  "may-be-so"  or  "a-might-be-so,"  8  2480. 

hypercritical  objections  to  the  words  "imagi- 
nary," "captious,"  "real,"  8  2481. 

common   sense   not  a  guide   on  this  question, 
8  2482. 
contra,  that  common  sense  is  a  guide  in 
some  jurisdictions,  8  2483. 

a  probability  of  innocence,  8  2484. 

something  more  than  a  probability  and  less  than 
an  absolute  certainty,  8  2485. 

something  less  than  a  sentiment  clear  and  strong, 
8  2486. 

must  arise  out  of  the  evidence  or  the  want  of 
evidence,  8  2487. 

rule  that  a  reasonable  doubt  as  to  any  essential 
fact  acquits,  8  2490. 

rule  not  applied  to  mere  evidentiary  facts,  8  2491. 

reasonable  doubt  as  to  the  law,  8  2492. 

reasonable  doubt  as  to  degrees  of  crime,  8  2493. 

doctrine  that  a  reasonable  doubt  entertained  by  a 
single  juror  acquits,  8  2494. 
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Tlew  that  a  Juror  ought  liot  to  he  bo  Instructed, 
I  2495. 
cautionary  inatructlonB  as  to  circumstantial  evidence.  §8  2600- 
2519. 
necessity  of  instructing  the  Jury  as  to  the  law  of  cir- 
cumstantial evidence,  §  2500. 
degree  of  certainty  required  to  convict  on  circumstan- 
tial evidence,  8  2501. 
on  circumstantial  evidence,  weight,  g  2601,  n.  43. 

whether  sufficient  if  it  produce  "nearly"  the  same 

degree  of  certainty  as  direct  evidence,  8  2502. 
contrary  view,  that  the  Jury  must  he  ''entirely 

satisfied,"  8  2503. 
view  that  circumstantial  evidence  should  not  pro- 
duce a  degree  of  certainty  inferior  to  that  de- 
rived from  a  single  witness,  8  2504. 
must  exclude  every  rational  hypothesis  save  that 

of  guilt,  8  2505. 
hut  every  "possible**  hypothesis,  8  2506. 
need  not  be  "absolutely  incompatible"  with  in- 
nocence, 8  2507. 
this  principle,  how  exi)ounded  to   Juries, 
8  2508. 
must  exclude  to  a  "moral  certainty"  every  hypo- 
thesis save  that  of  guilt,  8  2509. 
but  not  to  an  "absolute"  moral  certainty, 
8  2609. 
precedents  of  instructions  under  this  rule,  8  2510. 
view  that  jury  must  be  satisfied  of  every  essential 

fact  beyond  a  reasonable  doubt,  8  2511. 
doctrine   that   the    State   must   establish   every 
"link"  in  the  chain  of  circumstances  beyond  a 
reasonable  doubt,  8  2512. 
illustrations  of  "link  doctrine,"  8  2514,  n.  97. 
this  principle  how  expounded  to  Juries,  8  2518. 
the  "link"  doctrine  repudiated,  8  2514. 
illustrations  not  applying  to  detailed  facts,  but  to 

whole  evidence,  8  2514,  n.  97. 
application  of  the  rule  of  reasonable  doubt  to 

particular  circumstances,  8  2515. 
instances  of  erroneous  instructions  as  to  reason- 
able doubt,  8  2516. 
charge  of  Chief  Justice  Gibson  in  Hannan's  case, 

§8  2517,  2518. 
other  precedents  of  instructions,  8  2519. 
cautionary  instructions  as  to  certain  presumptions  in  crimi- 
nal cases,  S§  2524-2543. 
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as  to  the  presumption  of  sanity,  8  2524  also  n.  14. 

view  that  Insanity  must  be  established  beyond  a 

reasonable  doubt,  §  2524. 
or  a  preponderance  of  evidence,  §  2524. 
to  the  satisfaction  of  the  jury,  §  2524. 
raising  a  reasonable  doubt  of  sanity,  §  2524. 
how  juries  instructed  as  to  the  quantum  of  evi- 
dence to  establish  this  defense,  §  2525. 
instructions  based  on  the  conception  that  the 
evidence   must   be   satisfactory   to   the   Jury, 
§  2525. 
a  general  charge  on  the  subject  of  insanity  in 
case  of  murder,  S  2527. 
as  to  the  presumption  that  the  defendant  intended  the 
natural  and  probable  consequences  of  his  act» 
8  2528. 
rule  under  Texas  statute,  §  2529. 

where  the  Injury   is  caused  by  violence, 
8  2530. 
malice  implied  from  Un  unjustifiable  killing  with 

a  deadly  weapon,  8  2531. 
Instructions  under  this  head,  8  2532. 
instructions  as  to  implied  malice  generally,  8  2533. 
presumption  arising  from  the  recent,  unexplained  pos- 
session of  stolen  goods,  8  2534. 
whether  this  is  a  presumption  of  law  or  of  fact, 

8  2535. 
view  that  it  Is  a  circumstance  merely  for  the  con- 
sideration of  the  jury,  8  2536. 
elements  which  must  concur  to  create  this  pre- 
sumption, 8  2537. 
this  presumption  partly  rebutted  by  evidence  of 

good  character,  8  2538. 
necessity  of  instructing  the  jury  concerning  the 

defendant's  explanation,  8  2539. 
precedents  of  instructions  under  the  Elliglish  rule, 

8  2541. 
Instance  of  such  an  instruction  where  the  de- 
fense was  an  alibi,  8  2542. 
as  to  the  presumption  of  guilt  from  flight,  8  2543. 
whether  jury  take  out  written  instructions,  8  2583. 
effect  of  instruction  to  disregard  papers  Improperly  taken  out 
by  jury,  8  2592. 

INSTRUCTION  OF  WITNESS, 

whether  court  bound  to  instruct  witness  as  to  his  privilege,  8  312. 

INSURABLE  INTEREST, 

existence  of,  when  a  question  of  fact,  8  1280, 
Tbiai.s— 249. 
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component  parts  of  a  contract  of  Insurance,  {  1279. 

waiver  of  conditions  to  issuance  of  policy,  §  1281. 

waiver  as  to  conditions  subsequent  during  life  of  policy,  §  1282. 

after  policy  has  matured,  §  1283. 

waiver  proofs  of  loss,  S  1284. 

representations  and  warranties,  S  ^286. 

authority  of  agents,  waiver,  §  1287. 

conditions  subsequent  to  keeping  policy  in  force,  S  1288. 

exercise  of  diligence  or  negligence,  S  1289. 

whether  change  of  circumstance  Increases  the  risk,  S  1290. 

descriptive  terms  as  questions  of  fact,  §  1291. 

cause  and  proximate  cause  of  loss,  §  1292. 

testimony  as  to  value  of  articles  destroyed  by  fire,  §  380. 

reasonableness  of  stipulation  as  to  time  of  giving  notice  of  loss. 

8  1577. 
misrepresentations  in  applications  for,  question  of  fact,  8  1962, 
See  FiBE  Insurance;  Life  Insurance;  Mabine  iNSUBANCBi 

INTENT, 

witness  may  testify  as  to  his  intent,  8  383. 

testimony  as  to,  where  concurrence  of  intent  of  two  parties  is  ma- 
terial, §  384. 
accused  person  may  testify  as  to  his  intent,  8  648. 
collateral  purpose  for  which  a  contract  made,  a  question  for  Jury^ 

8  1123. 
whether  penalty  or  liquidated  damages,  question  of  fact,  8  1125. 
whether  a  deed  delivered  absolutely  or  as  an  escrow,  question  of 

fact.  8  1131. 
intent  of  parties  to  a  contract  of  sale  to  settle  by  payment  of  "dif- 
ferences," §  1139. 
in  respect  of  the  place  where  a  contract  to  be  performed,  a  question 

of  fact,  8  1142. 
to  reserve  usury,  when  a  question  of  fact,  8  1144. 
whether  to  pay  board  or  receive  wages  in  family  relations,  8  1157. 
intent  governs  in  determining  the  question  of  sale  or  no  sale,  88  1162, 

1163,  1165,  1166. 
whether  a  purchase  bona  fide  and  for  value,  a  question  of  fact  and 

intent,  8  1171. 
intent  governs  in  fixing  title  of  payment  of  a  demand  note,  8  1220. 
question  of  payment  a  question  of  intent  and  of  fact,  8  1251,  et  seq. 
when  to  be  determined  by  court  and  when  by  jury,  S§  1333-1363. 
generally  a  question  for  jury,  8  1333. 

for  court,  when  arising  upon  a  written  instrument,  8  1333. 
for  court,  when  governed  by  presumption  of  law,  8  1334. 
for  jury,  in  case  of  parol  gifts,  §  1335. 

question  of  eviction  between  landlord  and  tenant,  88  1336, 1337. 
qualification  of  rule  as  stated  in  text  as  to  intent,  §  1336,  n.  11. 
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where  question  is  whether  lease  at  will  expanded  into  leas? 

from  year  to  year,  §  1338. 
whether  contract  obtained  by  duress,  §  1339. 
whether  husband  acted  as  tenant  or  servant  of  wife,  8  1343. 
whether  an  improvement  was  made  for  a  residence,  §  1344. 
where  question  is  as  to  purpose  for  which  writings  were  exe 

cuted,  §  1345. 
where  question  relates  to  revocation  of  a  will,  §  1346. 
or  to  the  intent  to  take  possession  under  a  will,  §  1347. 
or  to  redemption  or  purchase,  §  1348. 
or  to  the  purpose  for  which  certain  declarations  were  made, 

§  1349. 
or  whether  a  conveyance  was  made  to  the  father  or  to  the 

son,  §  1350. 
or  whether  an  offer  was  made  by  way  of  compromise,  §  1351. 
or  whether  certain  declarations  or  acts  were  Intended  to  cre- 
ate a  trust,  §§  1352,  1353. 
or  whether  a  transfer  was  intended  as  a  gift  or  as  a  bequest 

for  masses,  §  1354. 
or  whether  there  was  a  dedication  of  land  to  public  uses, 

§  1355. 
or  an  acceptance  of  such  a  dedication,  §  1356. 
or  whether  such  a  dedication  with  user  created  a  highway, 

8  1357. 
so  as  to  question  of  domicile  or  residence,  8  1359. 
and  questions  of  abandonment  under  homestead  laws,  §8  1360- 

1362. 
or  whether  there  was  an  intent  to  arrest,  8  1363. 
question  of  intent  how  far  involved  in  question  of  possession,  8  1^10. 
waiver  a  question  of  intent,  §  1453,  et  seq. 
fraudulent  intent  a  question  of  fact,  8  2007. 
intent  with  which  words  spoken  or  written,  how  far  material  in 

actions  for  defamation,  §  2032. 
intent  in  criminal  cases,  question  of  fact,  8  2154. 

Judge  may  direct  acquittal  where  felonious  intent  does  not 

appear,  §  2154. 
question  whether  the  formation  of  a  club  was  Intended  as  an 
evasion  of  a  statute  against  the  sale  of  intoxicating  liquors, 
8  2155. 
distinction  between  reasonable  doubt  as  to  act  and  reasonable 

doubt  as  to  intent,  §  2505. 
presumption  that  a  person  intends  the  natural  consequences 
of  his  act,  §§  2528-2530. 
INTEREST, 

of  officer  drawing  jury,  §  35,  p.  41. 

of  summoning  oUcer,  a  ground  of  challenging  array,  8  32, 

when  a  disQialifKation  in  a  jinor,  §  65. 
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INTEREST— Continued. 

baTing  ■imllar  Buit,  §  64. 

under  similar  indictment,  g  ^6. 

has  had  a  suit  against  Juror  challenged,  t  65. 

executor  of  estate,  S  ^6. 

surety  for  costs,  8  65. 

surety  for  appearance,  §  66. 
objection  to  Juror  for»  waived  unless  made  before  verdict,  i  11€^ 

p.  186. 
of  witness  subject  of  fair  comment  In  argument*  S  989. 
See  UsuBT. 


INTERPLBADER, 


right  to  open  and  dose  in  cases  of,  8  242, 


INTERPRETATION. 

of  various  stipulations  and  agreements,  8  202. 

of  words  in  actions  for  slander  or  libel,  question  for  Jury,  |  2027. 

of  writings,  when  for  the  court  and  when  for  the  Jury,  8§  1065-1096. 

of  written  laws,  belongs  to  the  Judge,  S§  1050-1061. 

of  policy  of  fire  insurance  in  respect  of  articles  insured,  8  1306. 

of  statutes  requiring  instructions  to  be  given  or  refused  as  asked 
without  qualification,  8  2384. 

of  order  extending  time  to  "present"  bill  of  exceptions,  8  2827. 

of  special  verdicts,  8  2654. 

witness  not  allowed  to  state  what  was  meant  by  an  expression,  8  878. 

when  want  of  probable  cause  declared  upon  the  inspection  of  a  writ- 
ten instrument,  8  1621. 

when  fraud  declared  as  a  question  of  interpretation  of  writings, 
8  1937. 

INTERPRETER, 

when  expert  not  compelled  to  attend  as,  8  164. 
examination  of  witness  by  sworn  interpreters,  8  366. 

what  oath  administered  to  interpreter,  8  366. 

what  instructions  given  to  him,  8  366. 

he  may  take  advantage  of  suggestions  of  others,  8  366. 

party  may  show  that  interpretation  was  erroneous,  8  366. 

examination  of  deaf  and  dumb  witnesses  by,  8  367. 

INTERROGATORIES, 

in  proceedings  for  contempt,  8  138. 

to  Jurors,  as  to  the  grounds  of  their  finding,  8  2621. 

See  Special  Findings. 

INTOXICATING  LIQUORS, 

proceeding  for  unlawful  sale  of,  whether  civil  or  criminal,  |  48. 
whether  demised  premises  used  for  sale  of,  question  of  fact,  8  1514 
whether  the  formation  of  a  club  Intended  as  an  evasion  of  the  stat 
ute,  8  2155. 
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INTOXICATING  JuIQVORS— Continued. 

use  of,  by  Jurors  when  ground  of  new  trial  and  when  not,  §  2566. 
the  doctrine  restated  and  the  correct  rule  suggested,  8  2567. 

INTOXICATION. 

witness  allowed  to  testify  as  to  appearance  of,  g  379. 

INTIMATE  FRIEND, 

of  deceased  person,  disqualified  as  a  Juror,  g  8(K 

INNUENDO, 

presents  a  question  of  fact  for  the  Jury,  §  2031. 

IRRELEVANT, 

not  a  sufficient  objection  to  evidence,  8  694. 

IRRELEVANT  MATTERS, 

not  rehearsed  in  opening  statement,  §§  263,  264,  265. 

instructing  Jury  to  disregard  them,  §  265. 
in  examination  of  witnesses,  excluded  by  court,  §  352. 
re-examination  as  to,  when  brought  out  on  cross-examination,  |  48S. 

IRRELEVANT  TESTIMONY, 

discretionary  to  admit,  on  promise  of  making  it  relevant,  |  851* 

IRREGULARITIES, 

in  selecting  Jury  list,  not  ground  of  challenging  array,  8  83. 
in  drawing  Jury  panel,  §  34. 

in  summoning  Jury  panel,  no  ground  of  challenging  array,  8  38. 
in  impaneling  Jury,  time  of  objecting,  8  113. 

IRRIGATION, 

doctrine  of  right  to  use  of  water  for  irrigation  purposes,  8  1392,  n.  17. 
irrigation  companies  clothed  with  power  of  eminent  domain.    Fur- 
ther discussion  of  doctrine,  8  1392,  n.  17;  8  1394,  n.  21,  22. 

ISSUE  JOINEU), 

Jury  not  sworn  until,  8  105. 

ISSUES, 

meaning  of  the  term  with  reference  to  a  pleading,  8  386. 
stated  by  judge,  and  not  referred  to  Jury,  8  1027. 
Judge  must  state,  and  not  refer  jury  to  pleadings,  8  2314. 
whether  instructions  confined  to,  88  2309,  2310,  2312,  2318. 
general  verdict  must  find  all  the  issues,  S  2639. 
special  verdict  must  find  all  the  Issues,  8  2650. 

J. 
JEW» 

refusing  to  be  sworn  on  Saturday,  guilty  of  contempt,  |  187. 

JOINDER, 

number  of  counsel  and  speeches  where  several  are  Joined  as  parties, 
8  928. 


3974  INDEX  TO  VOLUMES  I  AND  IL 

[S^cB.  1-127S  are  in  Vol.  I;  sees.  1274-2865  In  Vol.  II.] 

JOINT  DEFENDANTS, 

entitled  to  what  number  of  peremptory  challenges,  S8  46,  46. 

JOINT  JUDGMENTS. 

moUona  for  new  trial  in  cases  of,  §  2720. 

JOINT  MOTIONS. 

for  new  trial  allowed,  S  272L 

JOINT  PLAINTIFFS, 

entitled  to  what  number  of  peremptory  challenges,  S  46. 

JUDQB, 

calling  an  attorney  to  preside  as,  §  211. 

retiring  from  the  bench  without  suspending  the  trial,  §  212. 

no  objection  that  the  same  Judge  presided  in  a  preyious  trial  of  the 

same  case.  S  215. 
conduct  of,  tending  to  prejudice  minds  of  Jurors,  §  218. 

complaining  of  consumption  of  time  by  counsel.  §  218. 

remarks  of,  indicating  opinions  as  to  facts,  §  219. 
may  ask  pertinent  questions  of  counsel.  §  220. 
should  not  converse  privately  with  witnesses.  S  221. 
privileged  from  testifying  as  to  what  took  place  at  former  trials, 
§  305. 

may  waive  the  privilege,  8  306. 
rules  upon  all  offers  of  evidence,  8  675. 
duty  of  to  prevent  abuses  of  privilege  of  argument,  8  966. 

to  remain  on  the  bench  during  argument.  8  955. 

to  interpose  and  restrain  improper  remarks  In  argument, 
8  955. 

to  correct  misrepresentations  as  to  the  facts.  8  956. 

to  rebuke  misconduct  of  improper  argument.  8  ^58. 
whether  of  his  own  motion.  8  958. 

to  check  appeals  to  sympathies  of  Jurors,  8  95^* 

to  correct  prejudicial  remarks  by  instructions,  8  961. 
questions  of  law  for  decision  of.  88  1015-1031. 
not  to  hold  private  communication  with  the  Jurors,  8  2555. 
reasons  for  his  rulings  no  part  of  record,  8  2781. 
duty  of.  in  signing  skeleton  bill  of  exceptions.  8  2796. 

JUDGE  AND  JURY, 

as  to  what  questions  are  questions  of  law  and  what  are  questions  of 
fact,  see  Pbovince  of  Ck)UBT  and  Juby. 

JUDGE'S  MINUTES. 

not  taken  to  the  Jury  room,  8  2584. 

JUDGMENT, 

conviction  for  contempt  is  in  the  nature  of  a,  8  141. 

JUDICIAL  ADMINISTRATION, 
ends  of,  stated.  8  1015. 
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JUWCIAL  NOTICE. 

taken  of  general  usages  and  customs,  §  1058. 

JUDICIAL  PROCEDURE. 

responsibility  for  libelous  matter  published  in.  |  2051* 

JUNIOR  COUNSEIL, 

now  limited  in  argument,  §  928. 

JURISDICTION, 

of  one  court  Judged  of  by  another  in  habeas  corpus  proceedings, 
§§  141,  142,  143. 
Jurisdiction  rejudged,  but  not  Judgment,  §  144. 
extension  of  this  use  of  habeas  corpus  by  appellate  courts, 
§§  145,  146. 
question  of,  for  jury,  when  depending  upon  facts,  §  2186. 

JURORS'  NOTES, 

of  the  testimony,  not  taken  to  the  Jury  room,  S  2585. 

JURORS'  QUESTION, 

right  to  propose  special  instructions  in  answer  to»  S  2887. 

JURY, 

waiving  trial  by,  §  2. 
regularly  consists  of  twelve  men,  §  8. 
must  consist  of  what  number,  §  3,  n.  20. 
reducing  number  of,  requirements,  §  3,  n.  22. 

in  civil  actions  parties  may  proceed  with  less  than  required  number, 
§  90,  n.  33. 

what  if  more  than  twelve,  §  4. 

what  if  record  contradictory  as  to  number,  S  6. 

waiver  of  right  to  jury  of  twelve,  §  6. 

consenting  to  reducing  number  of  Jurors,  S  6»  n.  80. 
special  or  struck  Juries,  §  7. 
de  mediatatae  lingue,  §  8. 

of  mixed  races,  §  9. 
qualifications  for  Jury  duty,  §  10. 
exemptions  from  jury  duty,  §  11. 
selecting  the  Jury  list,  §  13. 
names  selected,  how,  §  13,  n.  12. 

in  the  Federal  and  territorial  courts,  {  li. 
drawing  the  panel,  §  15. 
publishing  the  panel,  §  16. 
serving  the  panel  upon  the  accused,  §  17. 
nature  and  extent  of  this  right,  §  18. 

statutory  requirement  of  one  service,  satisfied,  when,  {  18,  n.  86. 
number  summoned  discretionary,  §  19. 
summoning  the  venire-men,  §  19. 

special  venire  in  default  of  jurors,  §  20. 
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JURY— Con«ntf«d. 

If  Juror  appears  in  obedience  to  serrlce  on  Sunday,  objection 
waived, 
in  capital  caaea,  §  21. 

rule  where  indictment  quashed,  §  21,  n.  65. 
venire,  by  whom  executed  and  returned*  §  22. 
of  talesman,  §  23. 

where  statute  prescribes  "bystanders,"  S  28,  n.  92. 
under  what  circumstances  summoned,  §  24. 
conflicting  rulings  on  this  subject,  §  25. 
further  of  this  subject,  §  26. 
by  whom  and  how  summoned,  §  27. 

illness  no  excuse  for  failure  to  serve  summons,  |  27,  n.  19. 
of  the  various  kinds  of  challenges,  S  81. 
challenges  to  the  array,  §§  32-40; 
challenge  to  array  must  be  before  jury  is  selected  and  sworn,  {  91 

n.  38. 
test  jurors,  prejudice  disqualifying,  |  32,  n.  8. 
partiality  of  summoning  officer,  §  82. 
attempt  to  Influence  him,  S  32. 
irregularities  or  frauds  in  selecting  general  list,  S  83. 
where  statute  authorizes  judge  to  appoint  sherilf  to  summon, 

§  33,  n.  18. 
when  summoned  by  person  not  qualified  to  serve  process,  {  33. 
n.  21. 
in  drawing  the  panel,  §  34. 

drawing  jury  in  secret  when  law  requires  must  be 
drawn  in  public,  vitiates,  S  34,  n.  8. 
objection  to  officer  conducting  drawing,  §  36. 
in  case  of  special  or  struck  juries,  §  36. 
time  of  conducting  the  drawing,  §  37. 
irregularities  in  summoning  the  panel,  §  38. 
of  failure  to  select  from  district  prescribed  by  law,  §  38,  n.  48. 
resummoning  members  of  quashed  panel,  §  39. 
court  may  not  quash  regular  panel  and  compel  party  to 
select  from  new  panel,  8  89,  n.  27. 
kinds  of  challenges  to  the  polls,  §  40. 

rule  as  to  order  in  which  challenges  must  be  made,  §  95,  n.  66. 
peremptory  challenges,  §§  42-49. 
in  what  cases  allowed,  S  42. 
nature  of  the  writ,  §  43. 
when  defendant  has  exhausted  his  remedy  to  obtain  impartial 

jury  in  state  court,  §  43,  n.  61. 
number  of  such  challenges,  §  44. 

in  case  of  persons  jointly  indicted,  §  46. 
where  number  of  jurors  varies  according  to  grade  of 
offense,  applies  alike  to  infants  and  adults,  §  45,  n.  75. 
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JURY— OonrtntiCd. 

in  case  of  several  parties  plaintiffs  or  defendants  In 
civil  action,  §  46. 
power  of  legislature  to  increase  or  diminish  number,  {  47. 
canons  of  construction  touching  number,  §  48. 
right  of  prosecution  to  stand  Jurors  aside,  §  49. 
challenges  for  general  disqualification,  §S  62-58. 
courts'  rulings  on  evidence  relating  to  qualification  reviewable,  |  100, 

n.  99. 
scope  of  examination,  §  101,  n.  7. 
Questions  by  court  must  be  impartial,  S  102,  n.  25. 
certain  questions  Juror  may  not  be  asked,  S  102,  n.  85,  86. 
where  threats  of  court  would  render  competent  one  theretofore  In- 
competent, §  101,  n.  14. 
challenges  for  cause,  §  52. 

for  lack  of  statutory  qualifications,  t  53. 
for  alienage,  S  54. 

for  ignorance  of  the  English  language,  t  55. 
for  inability  to  read  and  write,  §  66. 
because  of  having  a  suit  pending  at  same  term,  |  57. 
prior  service  within  a  stated  period,  S  58. 
challenges  for  disqualification  in  respect  of  the  particular  cascb 
SS  59-83. 
challenges  grounded  on  consanguinity,  affinity,  interest,  af- 
fection, §§  59-68. 
grounds  of  principal  challenge  at  common  law,  {  69. 
member  of  the  grand  Jury,  t  60. 
consanguinity  or  affinity,  S  61. 

whether  party  so  related  to  venire-man  must  be 
a  part  to  record,  §  62. 
members  of  public  corporation,  {  63. 
members  of  private  corporations  and  societies,  I  64. 
Interest  in  the  suit,  §  65. 
that  Juror  has  suit  pending  against  defendant  will  not 

disqualify,  8  65,  n.  75. 
membership  in  association  for  suppression  of  crime, 

S  66. 
business  relations,  §  67. 
prior  service  in  same  or  similar  case,  S  58. 
challenges  grounded  on  bias,  prejudice,  scruple,  opinion,  8S  71- 
83. 
grounds  of  such  challenge  the  same  for  State  as  for 

accused,  S  71. 
distinctions  between  bias  and  prejudice,  S  72. 
kinds  of  bias  and  prejudice  that  do  not  excuse,  8  78. 
grounds  of  challenge  under  certain  conditions,  {  73, 
n.  14,  24,  25. 
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JURY — Continued. 

conscientious  scruples  against  capital  punishment,  S  74. 
such  scruples  in  cases  of  circumstantial  evidence, 
§  75. 
opinions  touching  merits  of  particular  case,  S  76. 
nature  of  the  opinion  which  disqualifies,  §  77. 

must  be  of  a  fixed  and  positive  character,  S  78. 
trend  of  opinion  with  respect  to  disqualification, 

8  78,  n.  69. 
opinions  which  do  not  disqualify,  §  79. 
opinions  which  require  evidence  to  remove  them, 

S  80. 
weight  placed  by  courts  on  statement  of  juror 

ability  to  consider  imFartially,  §  80,  n.  7G. 
newspaper  reports  of  a  former  trial,  S  81. 
mere  knowledge  of  facts  should  not  disqualify, 

§  81,  n.  80. 
statutes   removing  common-law   disqualification, 

§  82. 
opinion  prima  facie  disqualifies  in  New  York, 

§  82,  n.  83. 
declaration  of  a  venire-man  that  he  can  render 
an  impartial  verdict,  §  83. 
time  of  objecting  to  irregularities  in  impaneling,  S  118. 
waiver  of  causes  of  challenge,  §  114. 
error  to  refuse  peremptory  challenge  in  certain  cases,  §  114, 

n.  91. 
waiver  of  exceptions  for  disallowance  of  challenge,  S  US- 
objections  to  incompetency  after  verdict,  §  116. 
objection  that  Juror  served  on  grand  Jury  which  found  In- 
dictment too  late  after  verdict,  S  116,  n.  7. 
undisclosed  disqualification,  §  116,  n.  9. 
evidence  in  support  of  such  objection,  §  117. 
extent  of  examination  required  for  ascertaining  qualification* 
§  117,  n.  11. 
such  objections  entertained  with  great  caution,  §  117. 
overruled  if  evidence  conflicting,  §  117. 
overruled  if  evidence  conflicts  with  testimony  on  voir 
dire,  §  117. 
question  how  viewed  on  error  or  appeal,  §  118. 
clerical  errors  in  signing  verdict,  presumed,  when,  S  118,  n.  21. 
what  record  must  show,  {119. 
no  vested  right  to  a  particular  Juror,  §  120. 

right  of  challenge,  a  right  to  reject,  not  to  select,  §  120. 
greater  latitude  in  rejecting  than  in  accepting  allowed, 

§  120,  n.  42. 
sufficient  that  a  qualified  Juror  was  obtained,  S  120. 
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no  exception  that  an  absent  Juror  was  not  called  at  the 
door,  S  120. 
unless  absent  after  being  sworn,  §  120. 
irregularities  in  impaneling  waived  by  failing  to  ex- 
haust peremptory  challenges,  §  120. 
juror  no  vested  right  to  serve,  §  121. 
Btinulation  that  Jury  may  be  discharged,  construed,  S  ^02, 

D  227. 
wh^n  offers  of  evidence  not  made  in  presence  of,  §  687. 
]urt<«,  how  far  Judges  of  the  law,  §§  940,  2132-2149. 
arguing  questions  of  law  to,  §§  940-951. 
arguing  constitutionality  of  statutes  to,  §  942. 
view  that  the  Jury  must  take  the  law  from  the  court, 
§  2133. 
saving  as  to  the  mere  power  of  rendering  a  ver- 
dict of  not  guilty  against  the  opinion  of  the 
court,  §  2133. 
opinion  of  Mr.  Hargrave,  8  2133,  note, 
rule  under  constitution  of  Georgia,  §  2133.  note. 
Impolicy  of  the  doctrine  that  Juries  are  Judges  of  the 
law,  §  2134. 
observations  of  Mr.  Justice  Story,  §  2134. 
observations  of  Mr.  Justice  Campbell,  S  2134. 
observations  of  Mr.  President  Addison,  S  21^4. 
further  of  this  subject,  S  2135. 
origin  of  the  rule,  to  save  juries  from  attaint, 

§  2135,  note, 
deeislon  of  Chief  Justice  Vaughan  In  Bushell's 

case,  §  2135,  note, 
trial   of  Zenger   before   Chief   Justice   Delancy, 

§  2135,  note, 
effect  of  Fox'  Libel  Act,  S  2135,  note, 
view  of  Mr.  Justice  Chase,  §  2135,  note, 
conclusions  which  flow  from  this  doctrine,  S  2136. 
right  of  a  Jury  to  find  a  general  verdict  in  civil  cases,  S  2137. 
instructions  as  to  the  power  of  juries  as  Judges  of  the  law, 
§  2138. 
what  instructions  have  been  properly  refused,  §  2138. 
what  instructions  have  been  properly  given,  §  2139. 
Tlew  that  Juries  may  rightfully  Judge  of  the  law  in  criminal 
cases  independently  of  the  court,  §  2140. 
jury    how    instructed    where    this    doctrine    prevails, 
§§  2141-2144. 
in  Louisiana,  §  2141. 
in  Illinois,  §  2142. 
In  Indiana,  §  2143. 
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JUST— <7onrin«e(t. 

in  Connecticut,  S  2144. 
in  Iowa,  S  2145. 
in  Pennsylvania,  §  2146. 
charge  of  Mr.  Justice  Field  on  the  trial  of  QreathouBe, 
embracing  the  view  that  the  Jury  must  take  the  law 
from  the  court,  §  2147. 
charge  of  Bfr.  Justice  Baldwin  on  the  trial  of  Wilson, 

embracing  the  same  view,  §  2148. 
Judge  no  power  to  direct  a  verdict  of  guilty  in  crimi- 
nal cases,  §  2149. 
sense  in  which  Juries  are  Judges  of  the  law  in  actions 

for  libel  or  slander,  §  2028. 
what  if  Jurors  entertain  a  "reasonable  doubt,"  as  to 
the  law  in  a  criminal  case,  }  2492. 
'  of  the  conduct  of  the  Jury,  §§  2448-2669. 
custody  of  the  Jury  pending  the  trial,  §  2648. 
separation  of  the  Jury  when  ground  for  new  trial,  {  2649. 
and  when  not,  §  2649. 

separation  before  being  sworn  and  charged,  S  2660. 
separation  after  the  Jury  have  retired  to  consider  their  ver- 
dict, §  2551. 
returning  sealed  verdicts  and  then  separating,  S  2662. 
communications  between  Jurors  and  third  parties,  8  2563. 
between  Jurors  and  witnesses,  §  2664. 
between  Jurors  and  the  Judge,  §  2666. 
between  jurors  and  officers  of  the  court,  S  2666. 
among  the  Jurors  themselves,  S  2667. 
between  the  Jurors  and  third  persons,  §  2668. 
between  the  Jurors  and  the  successful  party,  §  2669. 
illustrations  of  special  conduct  of  Jurors  not  constituting 
ground  for  new  trial,  8  2569,  n.  27. 
tampering  with  Jurors:  embracery,  S  2660. 
reading  the  newspapers,  §  2561. 
Jurors  allowed  refreshments  in  modem  trials,  S  2662. 

what  if  procured  without  knowledge  of  the  court,  {  266S. 
or  at  the  expense  of  the  successful  party,  S  2564. 
view  that  the  rule  does  not  extend  to  customary  hospitality 
or  civility,  §  2565. 
ilse  of  intoxicating  liquors  by  Jurors,  S  2566. 

the  doctrine  under  this  head  restated  and  the  correct  rule 
suggested,  8  2567. 
receiving  gratuities:  fees  of  a  Juror  who  is  a  witness,  8  2668. 
bailiff  administering  medicine  and  calling  in  physician,  8  2669. 
of  improper  methods  of  arriving  at  the  verdict,  88  2601-2606. 
chance  verdict  set  aside,  §  2601. 
"quotient"  verdict  illegal,  8  2602. 
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JURY—Continued. 

this  misconduct  how  shown,  §  2603. 

not  hy  nffldayits  of  the  Jurors,  §  2603. 
but  by  afladavit  of  the  balllfr,  §  2603. 
or  of  eavesdroppers,  §  2603. 

not  by  affidavit  on  Information  and  belief,  S  2603. 
statutory  provisions  permitting  Juror's  affidavits  as  to 
verdict  made  by  lot,  S  2603. 
quotient  verdict  not  within  such  statutes,  S  2603. 
jurors  not  allowed  to  make  experiments,  §  2604. 
unauthorized  visits  to  the  locus  in  quo,  S  2606. 
private  searches  for  evidence,  S  2605. 
compromise  verdicts,  §  2606. 
of  the  misconduct  of  Jury  as  ground  of  new  trial,  §S  2610-2627. 
improper  conduct  not  always  ground  of  new  trial,  S  2611. 

must  be   gross  and   injurious   to   party  complaining, 

§  2611,  note, 
what  if  Justice  done  on  whole  case,  S  2612. 
effect  of  consent  and  acquiescence,  S  2613. 
how  in  criminal  cases,  §  2613. 

view  that  new  trial  on  this  ground  discretionary,  S  2614. 
presumption  of  right  acting  on  part  of  Jury,  S  2616. 
presumption  of  prejudice  from  misconduct  or  improper  in- 
fluence,. §  2617. 
misconduct  must  have  had  a  natural  tendency  to  disqualify, 

§  2617. 
testimony  of  Jurors  not  received  to  impeach  verdict,  S  2618. 
or  to  show  that  they  did  not  agree,  J  2618. 
or  to  explain  verdict,  §  2618. 
or  to  show  mistake  In  it,  §  2618. 
or  to  show  that  it  was  reached  by  an  improper  method, 

i  2618. 
otherwise  as  to  matters  taking  place  In  court,  §  2619. 
as  upon  the  delivery  of  verdict,  §  2619. 
showing  that  the  foreman  announced  the  wrong 

verdict.  S  2619. 
how  as  to  arbitrators,  S  2619. 
misconduct  of  Jurors  in  presence  of  court,  §  2620. 

Juror  falling  asleep,  §  2620. 
court  may  interrogate  as  to  grounds  of  finding,  S  2621. 
testimony  of  others  on  information  derived  from  Jurors  not 

received,  §  2622. 
affidavits  of  Jurors  received  to  sustain  their  verdict,  8  2623. 
or  to  show  the  misconduct  of  parties,  §  2624. 
or  of  their  bailiff,  2625. 

or  upon  a  question  of  a  Juror's  competency,  §  2626. 
exceptional  rules  admitting  affidavits  of  jurors,  S  2627. 
of  books  and  papers  In  the  Jury  room,  §f  2574-2697. 
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old  law  that  sealed  inatrnmeiita  may  be  taken  out  and  un- 
sealed not,  S  2574. 
modem  rule  as  to  writings  which  have  been  recelyed  In  eTl- 

dence,  §  2575. 
rules  as  to  particular  evidentiary  writings,  §  2576. 
record  in  another  action,  S  2576. 
written  verdict  in  a  former  trial,  §  2676. 
evidence  on  former  trial,  §  2576. 
papers  which  have  been  underscored,  S  2576. 
writings  used  for  the  purpose  of  proving  handwriting 

by  comparison,  §  2576. 
mechanical  Instruments,  §  257G. 
records  containing  irrelevant  matters,  t  2577. 
depositions  which  have  been  read  in  evidence,  S  2578. 
taken  out  where  all  the  evidence  is  in  writing. 

§  2578. 
otherwise  not,  S  2578. 
practice  yields  to  discretion,  §  2578. 
rule  where  parts  of  deposition  have  been  ex- 
cluded, §  2579. 
papers  which  have  not  been  read  in  evidence,  §  2580. 
new  trial  where  paper  capable  of  producing  prejudice, 

§  2580. 
county  map,  §  2580. 

papers  intended  to  show  extent  of  plaintiffs  claim* 
S  2581. 
statement  of  claim,  §  2581. 
accounts,  bills  of  particulars,  §  2581. 
diagrams,  computations,  S  2581. 
plat  of  survey,  §  2581. 

rule  where  such  papers  taken  out  without  leaver 
§  2581. 
pleadings  and  process,  |  2582. 
written  instructions,  §  2583. 
judge's  minutes,  §  2584. 
Jurors'  notes  of  the  testimony,  {  2586. 
law  books,  §  2586. 
books  of  science,  §  2587. 
maps,  dictionaries,  directories,  §  2588. 
rule  where  paper  has  been  improperly  handed  to  Jury,  {  2689. 
what  if  paper  not  in  fact  read  by  Jury,  §  2590. 
duty  of  counsel  to  object  at  the  time,  §  2591. 
what  If  court  Instructs  jury  to  disregard  paper,  §  2592. 
manner  of  presenting  such  irregularities  for  review,  {  2593. 
recalling  jury  and  delivering  papers  to  them,  §  2594. 
rules  under  particular  American  statutes,  §§  2595^  2596» 
In  civil  cases,  $  2595t 
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31JRY— Continued. 

in  criminal  cases,  §  2596. 
view  that  it  is  discretionary  to  send  out  papers,  8  2697. 

JURY  COMMISSIONER, 

in  the  Federal  courts,  §  14. 

JURY  OP  MATRONS, 

inspection  by,  §  852. 

this  mode  of  inspection  disparaged,  §  862. 

JUSTICES  OF  THE  PEIACE, 

power  of,  to  punish  contempts,  §  131. 

JUSTIFICATION, 

view  thct  an  unsuccessful  attempt  at  Justification  aggravates  dam- 
ages in  slander  or  libel,  §  2039. 
view  that  such  an  attempt  is  merely  a  circumstance  which  the 

Jury  may  consider  in  aggravation  of  damages,  §  2040. 
doctrine  that  attempted  Justification  in  good  faith  mitigates 

damages,  §  2041. 
contrary  view,  that  evidence  in  Justification  cannot  be  received 
in  mitigation,  8  2042. 

K 
KNOWLEDGE, 

of  attorney,  when  knowledge  of  client,  §  114,  p.  130;  8  116. 

witness  not  allowed  to  testify  as  to  knowledge  of  another  person, 

8  378. 
whether  decision  in  case  of  view  rendered  on  personal  knowledge 

of  Jurors,  88  897.  898,  899. 
whether  knowledge  acquired  by  a  view  is  evidence,  88  889-903. 
knowledge  of  a  witness,  a  question  for  Jury,  8  1036. 
knowledge  necessary  to  a  ratification,  88  1381,  1382,  1447. 
waiver  cannot  take  place  without  knowledge,  8  1447. 
of  the  defendant  in  publishing  the  libel,  8  2043. 
See  Notice. 

L. 
LACHES, 

when  a  question  of  law  and  when  of  fact,  8  1437. 

LAND, 

abandonment  of  claim  to,  88  1441,  1442. 

LANDLORD  AND  TENANT, 

questions  between,  as  to  pr.yment  of  rent,  questions  of  fact,  8  1268. 

instructions  as  to  what  constitutes  an  eviction,  8  1337. 
whether  a  lease  at  will  was  expanded  into  one  from  year  to  year, 

a  question  for  Jury,  8  1338. 
whether  husband  acted  as  tenant  or  servant  of  wife,  a  question  of 
fact,  f  1343. 
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LANDLORD  AND  TENANT— <7anNniie<f. 

uses  to  which  demised  premiaee  put,  question  of  fact,  |  1514. 
reasonable  notice  to  quit  a  yearly  tenancy  wh«re  time  not  fixed  hy 

statute,  §  1650. 
promise  to  pay  rent  not  Implied  from  acknowledgment  of  tenancy, 

8  1157. 

LAPSE  OF  TIME, 

conclusion  of  abandonment  from,  question  of  law,  {  144L 

LARCENY, 

as  to  the  presumption  arising  from  the  recent,  unexplained  poBaeB- 
sion  of  stolen  goods  (with  precedents  of  instructioss),  S§  2534- 
2542. 

LATENT  AMBIGUITY, 

created  by  deed  where  there  are  two  persons  of  the  same  name, 

§§  1451,  1452. 
See  Pbovince  of  Court  and  Just. 
LAW. 

sense  in  which  Juries  are  judges  of,  SS  940,  94L 
arguing  questions  of,  to  jury,  §§  940-951. 

reading  books  of,  to  the  jury,  §§  945-95L 
reasonable  doubt  as  to,  §  2492. 

LAW  AND  PACT, 

as  to  what  questions  are  questions  of  law  and  what  are  questions  of 
fact,  see  Province  of  Court  and  Jury. 

LAW  AND  ORDER  LEAGUE, 

membership  in,  whether  disqualifies  juror,  |  66. 

LAW  BOOKS, 

reading  from  in  argument  to  jury,  §§  945-951. 

reading  passages  from,  where  the  statute  requires  instructions  to 

be  in  writing,  §  2383. 
vitiating  effect  of,  in  the  jury  room,  $  2586. 

LAW  OF  THE  CASE, 

established  by  appellate  court,  pronounced  by  judge  on  second  trial, 
and  not  submitted  to  jury,  §  1061. 
LAWS, 

interpreted  by  the  judge  and  not  by  the  jury,  89  1050-1061. 

LAX  ADMINISTRATION  OF  LAW, 
alluding  to,  in  argument,  S  977. 

LEADING  QUESTIONS, 

judge  must  decide  all  preliminary  questions  of  fact  involved  in  de- 
cision whether  leading  question  should  be  put,  S  837. 
judge  may  examine  witneEses  by,  §  355. 
examination  of  witnesses  by,  §§  357-361. 


INDEX  TO  VOLUMES  I  AND  H.  3985 

tSecs.  1-1273  are  in  Vol.  I;  sees.  1274-2865  in  Vol.  H.] 

LEADING  QUESTIONS— Continued. 

allowed  on  cross-examination,  S§  857,  407. 

unless  excluded  in  court's  discretion,  S  357. 
allowed  on  direct  examination  in  discretion,  S  857. 
where  witness  is  manifestly  hostile,  S  859. 
in  case  of  unwilling  witness,  §  359. 
for  the  purpose  of  introducing  matter,  §  360. 
what  questions  are  leading  and  what  not,  §  358. 
extent  of,  on  cross-examination  matter  of  discretion,  §  430. 
allowed  under  English  rule  In  developing  new  matter  on 
cross-examination,  §  443. 
reasons  of  this  rule,  S  444. 
not  allowed  under  American  rule,  8  444. 
LEAKAGE, 

of  goods  committed  to  common  carrier,  8§  1844,  1846,  1849. 

LEASE, 

whether  an  instrument  Is  a  lease,  decided  hy  the  courtt  S  1067. 

LEAVE  OF  ABSENCE, 

when  not  granted  to  counsel,  {  217. 

LEGAL  PRACTICE, 

questions  of  negligence  in,  §  1699. 

negligence  in  an  attorney,  question  for  Jury,  8  1700. 

LEGAL  PROCEEDINGS, 

waiver  of  rights  in,  §  1438. 

what  rights  waived  if  not  taken  In  limine,  8  1438. 

LEGISLATIVE  BODIES, 

power  of,  to  punish  contempts,  §  128. 

letters  rogatory  to,  to  procure  testimony  of  members  of,  8  160. 

LEGISLATURE, 

power  of,  see  Constitutional  Law. 

LEGITIMACY, 

judge  must  decide  question  of,  on  objection  to  declaration  concern- 
ing pedigree,  8  319. 
See  Bastabdt. 

LETTERS  OP  ADMINISTRATION, 

validity  of,  determined  by  the  court,  8  107L 

LETTERS  ROGATORY, 
use  of,  8  160. 

when  issued  to  speaker  of  legislative  body,  8  160. 

LIBEL  AND  SLANDER, 

plaintiff  begins  in  actions  for,  8  230. 

abuse  of  privilege  in  opening  statement  in  action  for,  p.  279,  n.  13. 
Trials — 250. 
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LIBEL  AND  QhAKDmi—Continued. 

dvil  responBlbility  for  words  spokeo  or  written  in  jadicial   pro- 
ceeding, §  1009. 
What  questions  for  the  coart  and  what  for  the  Jury,  S§  2025,  2042. 
influence  of  Fox's  Libel  Act,  §  2025. 

this  act  not  in  force  in  Maryland,  S  2026. 
this  statutory  rule  in  Georgia — jury  to  determine  mean- 
ing of  the  words,  §  2027. 
tense  in  which  Juries  are  Judges  of  the  law  In  such  cases, 

§  2028. 
wdrds  actionable  per  se  or  as  matter  of  law,  J  2029. 
meaning  of  ambiguous  words  for  the  Jury,  S  2030. 
illustratlYe  cases,  §  2030,  n.  19. 
Innuendo  presents  question  of  fact  for  Jury,  §  2031. 
Question  not  one  of  intent  but  of  tendency,  §  2332. 

illustration  showing  questions  for  Jury,  |  2038. 
meaning  of  the  words  on  demurrer,  §  2034. 
doctrine  of  implied  malice  In  such  actions,  |  2035. 
malice  in  fact,  §  2036. 

whether  the  occasion  was  privileged,  §  2037. 
whether  a  communication,  although  privileged,  was  malicious, 
§  2038. 
Illustrations  of  use  of  particular  words  and  phrasea, 
S  2038,  n.  41. 
law  that  an  unsuccessful  attempt  at  Justification  aggravates 
damages  as  matter  of  law,  S  2039. 
view  that  such  an  attempt  is  merely  a  circumstance 
which  Jury  may  consider  In  aggravation  of  damages. 
§  2040. 
doctrine  that  attempted  Justification  in  good  faith  miti- 
gates damages,  §  2041. 
contrary  view,  that  evidence  In  Justification  cannot  be 
received  in  mitigation,  S  2042. 
knowledge  of  the  defendant  in  publishing,  question  of  fact, 
§  2043. 

LICENSE, 

right  to  open  and  close  in  petition  for,  S  248. 

LIFE  INSURANCE, 

whether  a  policy  authorized  by  statute,  question  for  court,  §  1310. 
cause  and  proximate  cause  of  loss — voluntary  exposure  to  danger, 

§  1292. 
habitual  intemperance,  §  1301. 

whether  insured  sane  or  insane  at  time  of  suicide*  {  1293. 
See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Statute  of  Limitations. 
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LINK, 

privilege  of  witness  against  question  forming  link  in  chain  of  self- 
criminating  evidence,  §  289. 
the  "link"  doctrine  in  the  law  of  reasonable  doubt,  §§  2512-2514. 

LIQUIDATED  DAMAGES, 

defendant  begins  in  actions  for,  when,  §  231. 

plaintiff  begins  in  actions  on  contracts  which  do  not  liquidate  dam- 
ages, §  232. 
whether  penalty  or  liquidated  damages,  question  of  fact,  §  1125. 

LIVE-STOCK, 

reasonableness  of  time  of  giving  notice  of  loss  to  carrier,  S  1575. 

LIVERY-STABLE  KEEPER, 

liability  for  injury  to  horse  committed  to  his  care,  S  1835. 

LOCAL  PREJUDICE, 

appeals  to  in  argument,  S  974. 

LOCALITY, 

question  for  jury,  §  1461,  et  seq. 
See  BouNDABY. 

LOCATION. 

on  public  land,   whether  followed   up  with  reasonable  diligence, 
8  1558. 

LOGIC, 

not  required  in  arguments  to  Jury,  S  983. 

LOGS, 

whether  a  stream  navigable  for  logs,  a  question  of  fact,  §  1513. 

LONG  INSTRUCTIONS, 

long  and  numerous  instructions  condemned,  $  2333. 

LOST  INSTRUMENT, 

judge  must  decide  existence  of,  on  tender  of  copy  in  evidence,  §§  320, 

324,  804. 
secondary  evidence  of,  §§  799-810. 

when  counterpart  may  be  read,  §  800. 
examined  copy,  §  800. 
parol  evidence  of  contents,  §  800. 

party  cannot  prove  by  such  evidence  his  own  document  vol- 
untarily destroyed,  §§  800,  801. 
must  account  for  destruction  consistently  with  honest 

purpose,  §  801. 
diligent  search  must  be  shown  to  let  in  secondary  evi- 
dence, §  802. 
special  count  in  declaration  or  complaint  not  necessary,  §  803. 
question  of  sufficiency  of  proof  of  loss  decided  by  the  Judge, 
§  804. 
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LOST  INSTRnHENT— Confinwcd. 

under  what  rules  of  evidencep  §  805. 
loss  may  be  shown  by  interested  witness  or  party,  §  805. 
Judge's  decision  not  reviewable,  §  806. 

person  last  known  to  have  been  in  possession  must  be  ex- 
amined, §  807. 
stringency  of  this  rule,  when  relaxed,  S  809. 

as  In  case  of  documents  of  transitory  value,  §  809. 
such  as  old  documents,  S  809. 
or  family  letters,  S  809. 
certainty  of  evidence  of  contents  of  lost  instrument,  §  808. 
best  evidence  under  circumstances  required,  §  808. 
notarial  copy  of  lost  note  not  required,  S  808. 
lost  deposition,  §  810. 

secondary  evidence  not  admissible  without  proof  of  death  of 
witness,  etc.,  S  810. 
effect  of  loss  of  written  instructions,  S  2388. 

LOST  PAPERS, 

stipulation  to  supply,  §  202. 


MACHINERY, 

whether  vibration  produced  by,  a  nuisance,  8  1922. 
vibration  of  steam  hammers  in  a  rolling  mill,  §  1923. 

MAGISTRATE, 

binding  over  by,  evidence  of  probable  cause,  §  1609. 

MAIN  ISSUE, 

peremptory  challenges  confined  to  trial  of,  §  43,  p.  45. 

MALICE. 

essential  ingredient  in  actions  for  malicious  prosecutions,  S  1595. 

the  law  here  intends  express  malice,  S  1595. 

definition  of  express  malice,  §  1596. 

precedent  of  an  instruction  on  express  malice,  S  1598. 

inferred  from  want  of  probable  cause,  §  1605. 

conclusively  Inferred  from  criminal  prosecution  to  effect  some 
collateral  purpose,  S  1606. 

evidence  to  negative  malice:  acting  under  advice  of  counsel, 
§  1607. 

want  of  probable  cause  not  inferable  from,  §§  1608,  1637,  1647. 

a  question  of  fact  for  the  jury,  §  1611. 
doctrine  of  implied  malice  in  actions  for  slander  or  libel,  §  2035. 
malice  in  fact  in  such  actions,  §  2036. 
implied  from  an  unjustifiable  killing  with  a  deadly  weapon,  S  2531. 

instructions  under  this  head,  §  2532. 

instructioi  s  as  to  implied  malice  generally,  §  2533. 
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MALICIOUS  PROSECUTION, 

reasonable  time  for  holding  a  prisoner  for  re-examination,  §  1560. 
what  questions  for  the  judge  and  what  for  the  jury,  §§  1595-1623. 

essential  grounds  of  the  action,  malice  and  want  of  probable 
cause,  §  1595. 
definition  of  express  malice,  §  1597. 

precedent   of   an   instruction   on   this   question, 
§  1598. 
distinction  between  actions  for  malicious  prosecution  and  ac- 
tions for  false  imprisonment,  §  1596. 
definition  of  probable  cause,  §§  1599,  1600. 

defendant's  knowledge,  how  far  an  ingredient,  S  1601. 
may  depend  upon  reasonable  grounds  of  belief,  §  1602. 
how  jury  instructed  as  to  meaning  of  probable  cause, 

§  1603. 
Judge  not  to  submit  each  particular  fact  to  the  Jury, 
§  1604. 
malice  inferred  from  want  of  probable  cause,  §  1605. 
jury  not  bound  to  draw  the  inference,  §  1605. 
conclusively  inferred  from  criminal  prosecution  to  ef- 
fect s6me  collateral  purpose,  §  1606. 
evidence  to  negative  malice:  acting  under  advice  of  counsel, 
§  1607. 
want  of  probable  cause  not  inferred  from  malice,  S  1608. 

evidence  of  probable  cause:    binding  over  by  a  magistrate, 
§  1609. 
when  conviction  conclusive  evidence  of  probable  cause, 
§  1610.     ' 
malice  a  question  of  fact  for  the  jury,  §  1611. 
burden  of  proof  on  the  plaintiff  to  show  malice  and  want  of 
probable  cause  a  question  of  law,  §  1613. 
no  matter  how  numerous  or  complicated  the  facts  may 

be,  §  1614. 
origin  of  this  rule,  §  1615. 
doubts  as  to  the  propriety  of  it,  §  1616. 
no  definite  rule  of  decision  under  it,  §  1617. 
sense  in  which  probable  cause  a  question  of  law,  §  1618. 
sense  in  which  it  is  a  mixed  question  of  law  and  fact, 

§  1619. 
nonsuits,  when  granted  under  this  rule,  §  1620. 
cases  where  the  question  arises  upon  a  written  instru- 
ment, §  1621. 
effect  of  this  rule  upon  pleading,  S  1629. 
pleader  must  set  forth  grounds  of  the  suspicion,  §  1622. 
when  error  of  submitting  question  of  probable  cause  to 
jury  no  ground  of  reversal,  §  1623. 
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MALICIOUS  PROSECUTION— Conrtniietf. 

how  Jury  instructed  in  actions  for  malicious  prosecution,  §S  1627- 
1656. 

what  facts  Justify  charging  another  person  with  the  oomml^- 
sion  of  crime,  S  1628. 

errors  in  instructing  Juries  in  these  cases,  §  1629. 

error  to  define  probable  cause  In  general  terms,  and  to  sub- 
mit the  question  of  the  want  of  it  to  the  Jury,  §  1630. 

a  contrary  practice  in  some  Jurisdictions,  §  1631. 

example  of  a  charge  erroneous  because  submitting  the  whole 
question  to  the  Jury,  S  1632. 

MALPRACTICE, 

in  physician  or  surgeon,  question  for  Jury,  S  1698. 

MANDAMUS, 

not  a  remedy  in  contempt  proceedings,  §  147* 
to  compel  revision  of  verdict,  S  2636. 

"MANIPULATED"  MARKET, 

whether  a  market  "manipulated,"  a  question  of  fact,  S  1140. 

MANSFIELD,  LORD, 

"white  paper"  rule  of,  as  to  qualification  of  Jurors,  {  79. 
denied  by  Marshall,  C.  J.,  in  Burr's  trial,  t  79. 

MANSLAUGHTER, 

reasonable  provocation,  question  of  law,  §  2183. 
in  one  case  held  a  question  of  fact,  §  -2188. 

MANUFACTURING  ESTABLISHMENTS, 

when  noises  produced  by,  a  nuisance,  S  191L 

MAPS, 

use  of,  in  argument,  for  illustration,  8  392. 
in  the  Jury  room,  §  2588. 

MARINE  INSURANCE, 

what  questions  in  law  of,  for  court  and  what  for  Jury,  S§  1318-1328. 

whether  evidence  overcomes  presumption  of  seaworthiness, 
for  jury,  §  1318. 

whether  circumstances  raise  presumption  of  unseaworthiness, 
for  jury,  §  1319. 

presumption  as  to  unseaworthiness,  when,  §  1319,  n.  87. 

time  within  which  a  voyage  should  be  performed,  for  Jury, 
§  1320. 

fact  of  termination  of  voyage,  for  Jury,  §  1321. 

facts  which  will  justify  an  abandonment,  for  jury,  §  1322. 

reasonable  time  for  abandoning  cargo  to  underwriters,  ques- 
tion of  law,  §  1323. 

reasonable  time  for  ascertaining  whether  recovery  and  repair 
possible,  question  for  jury,  §  1324. 
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MARINE  INSURANCE— Oonftnved. 

whether  the  seizure  of  a  vessel  was  an  act  of  war,  queetion 

for  Jury,  §  1825. 
what  is  barratry,  question  for  court,  S  18^6* 
unreasonable  delay  in  making  the  voyage  Insured,  S  1^36. 

MARKET, 

whether  "manipulated"  or  fictitious,  a  question  of  fact,  8  H^O. 

MARRIED  WOMEN, 

what  are  "necessaries"  for,  question  of  law  or  fact,  §  1585. 
See  Husband  and  Wife. 

MARSHAL  OP  UNITED  STATES, 

service  of  attachment  against  witness  by,  8  166. 

MARSHALL,  C.  J.. 

observations  of  in  Burr's  trial  on  nature  of     opinion  which  dls 

qualifies  Juror,  §  79. 

MASONIC  FRATERNITY, 

members  of,  when  not  disqualified  as  Jurors,  8  64. 

MASTER  AND  SERVANT, 

whether  husband  acted  as  tenant  or  servant  of  wife,  a  question  of 

fact,  §  1343. 
"continuance  in  business"  under  contract  between  master  and  serv- 
ant, a  question  of  fact,  §  1523. 
reasonable  notice  of  discontinuance  of  contract  of  service,  §  1551. 
in  menial  service,  a  month's  notice  required,  6  1551. 
who  are  menial  servants  within  this  rule,  §  1551. 
injuries  to  servants  thrpugh  defective  machinery,  8  1663. 

through  incompetent  fellow-workman,  8  1663. 
who  fellow-servants  in  common  employment,  8  1694. 
whether  servant  knew  that  the  service  was  extra-hazardous,  8  1695. 

MATERIAL, 

when  witness  presumed  material,  8  682. 

MATERIAL  OBJECTS, 

not  produced  under  subpoena  duces  tecum,  8  176,  p.  202. 

MATERIALITY, 

offer  of  evidence  must  show  materiality,  8  678. 
of  alteration  of  a  written  instrument,  question  of  law,  8  1395. 
of  false  statements  in  law  of  fraud,  Jury  how  instructed  as  to,  8  1950. 
of  testimony  to  support  assignment  of  perjury,  question  of  law, 
8  2187. 

MATTER  OF  EXCEPTION, 

distinction  between  matter  of  record  and  matter  of  exception,  8  2778. 

MATTER  OF  RECORD, 

distinction  between  matter  of  record  and  matter  of  exception,  8  2773. 
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MAXIMS, 

contra  spollatorem  omnia  praesumuntur,  |  1046. 

presents  a  question  for  Jury,  9  1045. 
falsus  in  uno,  falsus  in  omnibus:  instructions  under  this  maxiin, 
9  2423. 

MECHANICAL  INSTRUMENTS, 

effect  of  Jury  taking  to  their  room,  |  2676. 

MEDICINE, 

when  properly  administered  to  sick  Juror  by  bailiff,  {  2669. 

MEDICAL  EXPERTS, 

may  give  opinions  based  on  statement  of  patient,  9  590. 
but  not  on  statements  of  other  unsworn  persons,  |  591. 
competency  of  medical  opinion  as  to  permanency  of  physical  in- 
juries, 9  621. 
scope  allowed  in  cross-examining,  99  628,  629,  630. 
See  Examination  of  Witnesses. 

MEMBER  OF  CONGRESS, 

privilege  against  process  as  a  witness,  9  1S6. 

MEMBER  OF  PARLIAMENT, 

time  during  which  privileged  from  arrest,  9  1557. 

MEMORANDUM  TO  REFRESH  RECOLLECTION, 
use  of  by  witness  in  testifying,  9§  398-402. 

•MERCHANDISE," 

meaning  of  word  in  policy  of  fire  insurance,  9  1304. 

MERITS, 

stipulation  as  to  amendment  and  trial  of  the  cause  on  the,  §  202, 

p.  227. 
witness  not  to  answer  a  question  which  goes  to  whole  merits,  9  377. 

MICHIGAN, 

power  of  Jury  in  condemnation  proceedings,  9  S^^* 

are  Judges  of  law  and  fact,  9  899. 
office  of  Judge  or  court  commissioner  attending  Jury  of  view,  §  913. 

MILL-DAMS, 

whether  flash-boards  are  parts  of  a  mill-dam,  question  of  fact,  9  1517. 
flowing  adjacent  lands,  question  of  nuisance,  9  1893. 

MINING  CLAIM, 

abandonment  of,  question  of  fact,  9  1440. 

MINING  CUSTOMS, 

not  enacted  by  legislature,  fact  of  decided  by  Jury,  9  1059. 

MINING  LAWS, 

not  enacted  by  legislature,  fact  of  decided  by  Jury,  9  1059. 
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MINUTES, 

minute  order  making  bill  of  exceptions  part  of  the  record,  §  2825. 

MISCONDUCT  OF  JURY, 

in  making  a  view  out  of  court,  §  906. 

in  receiving  improper  communications,  §  906. 

in  taking  refreshments  furnished  by  a  party,  §  907. 
as  a  ground  of  new  trial,  S§  2548-2627. 
See  JuBT. 

MISDIRECTION, 

distinction  between  exceptions  for  misdirection  and  for  non-direc- 
tion, §  2396. 
no  ground  of  new  trial  unless  jury  were  misled,  S  2401.  ' 

nor  unless  error  prejudicial,  §  2402. 
misdirection  as  to  damages,  §  2402. 
submitting  question  of  law  to  jury,  §  2402. 
misdirection  on  a  collateral  point,  §  2402. 

cured  by  jury  disregarding  it,  9  2402. 
misdirection  applicable  to  one  point  only,  $  2402. 
immaterial  where  justice  done,  9  2403. 
as  to  immaterial  matter,  9  2403. 
See  Instbuctions. 

MISTAKE, 

when  stipulations  touching  evidence  not  set  aside  on  ground  of, 

9  361. 
in  terms  of  contracts,  ascertained  by  jury  in  actions  at  law,  9  m^* 

as  in  the  case  of  bills  of  lading,  9  1117. 
of  a  particular  fact  as  an  excuse  for  crime,  9  2154,  note. 

MITIGATION  OF  DAMAGETS, 

unsuccessful  attempt  in  good  faith  at  justification  in  slander  or 
libel,  9§  2041,  2042. 

MIXED  ACTIONS, 

view  permitted  in,  at  common  law,  9  875. 
motions  for  new  trial  in,  9  2723. 

MIXED  POSSESSION, 

question  of,  for  jury,  9  1416. 

MIXED  QUESTION  OF  LAW  AND  FACT, 

sense  in  which  probable  cause  is  a  mixed  question  of  law  and  fact, 

9  1619. 
what  is  meant  by  this  expression,  9  1031. 

MIXED  RACES, 

mixed  juries  in  case  of,  9  9. 

MONUMENTS, 

what  monuments  satisfy  the  calls  of  a  deed,   question   of  fact, 
99  1466,  1467. 


^ 
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MONUMENTS— Confintied. 

no  presumption  of  law  in  Buch  a  case,  {  1467. 
whether  a  particular  monument  intended  to  be  adopted  by  the 
deed,  question  of  fact,  9  1468. 
decision  of  question  aided  by  parol  evidence,  9  1468. 

MORAL  CERTAINTY, 

absence  of  reasonable  doubt  equivalent  to  a  moral  certainty  of  gollt. 
I  2466. 
or  to  a  "reasonable  and  moral  certainty/'  |  2467. 
See  Reasonable  Doubt. 

MORAL  OBLIGATION. 

proposition  that  a  moral  obligation  will  not  support  an  implied 
promise,  |  1152. 
illustration:  father  not  bound  to  support  adult  indigent  child, 

9  1153. 
son  not  bound  to  support  inc^lgent  parents,  9  1153. 
no  action  by  parish  supporting  pauper  of  another  pariah, 
9  1153. 

"MORE  OR  LESS," 

meaning  of  in  a  contract  of  sale,  a  question  of  law,  9  1176. 

MORMON  CHURCH, 

members  of,  when  disqualified  as  jurors,  9  64. 

MORTGAGE, 

whether  a  transaction  a  purchase  or  assignment  pro  tanto  of  a  mort- 
gage, decided  by  Jury,  9  1115. 
whether  bill  of  sale  intended  as  a  mortgage,  a  question  of  fact  In 
legal  actions,  9  1124. 
in  such  cases,  rule  one  of  evidence  and  not  of  procedure, 

9  1124. 
where  conveyance  and  defeasance  simultaneously  executed, 

question  is  one  of  law,  9  1124. 
but  question  of  fact,  if  defeasance  executed  subsequently, 
9  1124. 
due  diligence  in  foreclosing  chattel  mortgage,  question  of  law,  9  1707. 

See  FORFX'LOSURE. 

MOTION, 

for  new  trial,  objections  to  evidence  must  be  renewed  in,  9  709;  (and 

see  New  Trial). 
to  strike  out  or  withdraw  improper  evidence,  99  715,  723. 
whether  motion  for  new  trial  necessary  in  case  of  rulings  on  motion, 

9  2716. 
rulings  on,  must  be  omitted  in  bill  of  exceptions,  9  2776. 
facts  recited  in  must  be  so  omitted,  9  2776. 
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MOTION  AFFECTING  INDICTMENTS, 

defects  on  face  of  indictment  and  waiver  thereof,  fi  2855. 

motion  to  quash  and  pleas  in  abatement,  §  2856. 

when  indictment  should  be  quashed,  §  2857. 

burden  on  defendant  to  establish  extrinsic  facts  against  Indictment, 

§  2858. 
assailing  indictment  by  negative  proof,  §  2859. 
further  as  to  negative  proof — indictment  improperly  found,  |  2860. 
affirmative  evidence  to  Impeach  an  indictment,  9  2861. 
basis  of  Indictment,  §  2862. 

allegation  as  to  matters  unknown,  variance,  §  2863. 
discrimination  against  negroes,  §  2864. 
amending  indictments,  §  2865. 

MOTION  FOR  NEW  TRIAL, 

statements  omitted  in  must  be  shown  by  bill  of  exceptions,  |  2778. 
See  New  Tbial. 

MOTIVE, 

witness  may  testify  as  to  his  motive,  fi  383. 
accused  person  may  testify  as  to  his,  S  648. 

MOVE  THE  COURT, 

rule  that  there  must  be  evidence  to  move  the  court,  §  1676. 

MUNICIPAL  BOARD, 

refusing  to  appear  and  testify  before,  S  182. 

MUNICIPAL  CORPORATIONS, 

members  of,  when  disqualified  as  jurors,  §  63. 

authority  of  street  commissioner  to  charge  city  by  negligence  in 

making  repairs,  §  1376. 
boundaries  of,  question  for  court,  fi  1480. 

negligence  of  in  reparation  of  highways,  question  for  Jury,  §  1706. 
notice  to,  of  defects  in  highway,  S  1706. 

MUNICIPAL  ORDINANCES, 

proof  of  addressed  to  the  judge,  §  1056. 

interpreted  by  the  judge,  §  1056. 

reasonableness  of,  pronounced  upon  by  the  Judge,  §  1067. 

MUTUAL  INSURANCE, 

data  for  correct  assessment  upon  policy,  question  for  Jury,  |  1306. 


N. 
NAME, 

of  witness,  may  be  asked  by  clerk,  §  368. 

whether  two  names  are  idem  sonans,  a  question  of  fact*  1 1628. 

NATIONALITY, 

prejudice  against  does  not  disqualify  juror,  §  73. 
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NAVIGATION, 

whether  a  stream  navigable,  question  of  law,  §  1896. 

"NEAR." 

whether  a  dwelling-house  is  "near"  a  particular  place,  question  of 
fact,  S  1S19. 

NBCESSARIBS, 

what  are  necessaries  to  an  infant  or  married  woman — question  of 
law  or  fact,  S  1686. 

NEGATIVE  TESTIMONY, 

when  too  remote,  9  391. 

foundation  for  giving,  §  391. 
of  good  character,  99  564,  565. 

that  the  witness  had  never  heard  the  character  questioned, 
99  564,  565. 
effect  of  conflicting  testimony  as  to  whether  sounds  are  disturbing, 
9  1911. 

NEGLIGENCE, 

expert  not  allowed  to  give  opinion  on  general  question  of,  §  616. 
reasonable  diligence  in  presenting  commercial  paper,  9  1215,  et  seq. 
In  drawing  negotiable  instruments  with  blank  spaces  unfilled,  which 

admit  of  fraudulent  alterations,  99  1399,  1400,  1708. 
notice  of  non-liability  for,  whether  communicated,  question  of  fact, 
9  1490. 
such  as  notice  on  passage  tickets  as  to  limit  of  baggage,  9  1491. 
in  an  attorney  or  solicitor,  question  of  fact,  9  1659. 
what  questions  for  the  court  and  what  for  the  Jury,  99  1661-1713. 
how  the  question  of  negligence  generally  arises,  9  1661. 
the  legal  idea  of  negligence,  9  1662. 
whether  a  question  of  law  or  of  fact:  general  statement  of 

doctrine,  9  1663. 
one  refusing  shelter  to  sick  i>erson,  question  of  fact  for  Jury, 
9  1662,  n.  1. 
question  of  fact  where  the  facts  are  controverted,  9  1664. 
and  where  fair-minded  men  might  draw  different  con- 
clusions from  the  uncontroverted  facts,  9  1665. 
and  where  the  facts  are  controverted  and  the  infer- 
ences doubtful,  9  1666. 
when  a  question  for  the  Judge:  general  rule  suggested,  9  1667. 
undisputed  facts  constituting  negligence  more  adapted  to  cases 
arising  in  contract  than  tort,  9  1666,  n.  30. 
rule  that  there  must  be  evidence  legally  tending  to 

prove  negligence,  9  1668. 
what  is  meant  by  "evidence  tending  to  prove,"  9  1669. 
rule  that  there  must  be  "reasonable  evidence"  of  negli- 
gence, §  1670. 
difficulties  of  applying  this  rule  in  practice,  |  1671. 
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NEGLIGENCE— ConWnued. 

violations  of  statutory  duties  negligence  per  se,  §  1672. 

80  of  a  violation  of  a  common-law  duty,  9  1673. 

question  for  the  court  where  the  negligence  is  clearly 
defined  and  palpable,  §  1674. 

and  where  the  inference  of  negligence  and  of  care  are 
equally  balanced,  $  1675. 
whether  the  negligence  was  the  proximate  or  remote  cause  of 
the  injury:  general  statement  of  doctrine,  §  1676. 

this  question  when  for  the  Judge  and  when  for  the  Jury, 
S  1677. 

question  where  evidence  fails  to  connect  the  negligence 
with  the  accident,  S  1678. 

res  ipsa  loquitur.    Illustrative  case,  S  1678,  n.  57,  58. 
whether  the  plaintiff  or  the  person  injured  was  guilty  of  con- 
tributory negligence:  in  general,  §  1679. 

where  an  unavoidable  inference  of  contributory  negli- 
gence arises  out  of  the  plaintiCTs  own  evidence,  ques- 
tion for  the  Judge,  §  1680. 

where  the  evidence  leaves  the  facts  or  the  inferences  in 
doubt,  for  the  Jury,  §  1681. 

demurrer  to  evidence  and  directed  verdict  distinguished, 
§  1681,  n.  67. 

where  a  presumption  of  contributory  negligence  arises 
upon  uncontradicted  testimony,  for  the  Judge,  §  1682. 

where,  notwithstanding  the  contributory  negligence  of 
the  plaintiff,  the  defendant  might  have  avoided  the 
Injury  by  the  exercise  of  reasonable  care,  for  Jury, 
§  1683. 

''reasonable  care*'  '^reasonably  prudent  and  careful;" 
illustrative  cases,  §  1681,  n.  60. 

whether  conrtibutory  negligence  to  attempt  to  alight 
from  a  moving  train,  question  for  Jury,  §  1684. 

••manner"  of  stepping  off  moving  car  though  contrary  to 
known  safer  way  not  negligence,  §  1684,  n.  77. 

passenger  guilty  of  known  violation  of  rules,  question 
for  court,  §  1685. 

traveler  failing  to  look  and  listen  on  approaching  rail- 
way crossing,  question  for  court,  §  1686. 
contributory  negligence  in  the  case  of  injuries  to  children, 
§  1687. 

doctrine  of  imputed  negligence  in  this  connection, 
§  1687. 

rule  where  the  child  is  sui  Juris,  §  1687. 

at  what  age  regarded  as  sui  Juris,  9  1687. 

whether  this  a  question  of  law  or  of  fact,  §  1687. 

care  required  of  the  custodian  of  the  child,  §  1688. 
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contributory  negligence  imputable  to  younger  child  left 
in  care  of  older  no  bar  to  parents'  recovery,  §  1687, 
n.  84. 
in  the  case  of  injuries  to  children  from   dangerous 

premises.  §  1696. 
whether,  under  circumstances,  the  defendant  owed  a 

duty  to  the  plaintiff.  §  1696. 
illustrative   cases   where   contributory   negligence    de- 
clared as  matter  of  law,  §  1689. 
presumption  of  negligence  in  the  case  of  injuries  to  passen- 
gers: general  rule,  9  1690. 
further  presumptions  in  case  of  injuries  to  passengers: 
When  boulder  becomes  detached  and  rolls  down  hill- 
side striking  train — doctrine  of  res  ipsa  loquitur  does 

not  apply.    Rule  distinguished,  §  1690,  n.  26. 
facts  ftom  which  this  presumption  arises,  §  1691. 
car  starting  suddenly,  §  1691,  n.  30. 
arises  where  freight  train  carries  passengers  and  cars 

bump  together,  S  1691,  n.  33. 
whether  this  presumption  has  been  repelled,  question 
for  Jury,  §  1692. 
instances  of  other  questions  for  the  jury,  {  1693. 
negligence  in  the  relation  of  master  and  servant:  who  are 
fellow-servants  in  a  common  employment,  when  a  ques- 
tion of  law  and  when  of  fact,  §  1694. 
whether  the  servant  knew  that  the  service  was  extra-hazard- 
ous, §  1695. 
"contributory  negligence"  and  "assumption  of  risk"  diatin- 

guished,  §  1695,  also  n.  52. 
questions  of  art  and  skill,  generally  for  the  jury,  9  1697. 
malpractice  of  a  physician  or  surgeon,  9  1698. 
questions  relating  to  legal  practice,  9  1699. 
negligence  in  an  attorney,  9  1700. 
whether  work  is  done  in  a  workman-like  manner,  9  1701. 
good  husbandry,  question  of  fact,  9  1702. 
care  required  of  a  bailee,  question  for  jury,  9  1703. 
negligence  of  an  agent,  question  for  jury,  9  1704. 
negligence  of  municipal  corporations  in  respect  of  highways, 
9  1705. 
notice  of  defect  in  highway,  9  1706. 
due  diligence  in  foreclosure  of  chattel  mortgage,  |  1707. 
prudence  in  relying  upon  fraudulent  representation,  9  1709. 
diligence  in  proceeding  against  principal  debtor  in  order  to 

charge  guarantor,  9  1710. 
speed  of  a  railway  train  in  the  streets  of  a  town  or  city, 
§  171L 
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diligence  In  the  purchaser  of  goods  in  obtaining  possession, 

fi  1712. 
how  jury  instructed  in  actions  for  negligence,  §  1713. 
whether  a  street  out  of  repair,  a  question  of  fact,  S  1889. 
whether  an  obstruction  of  a  street  is  unreasonable,  a  question  of 

fact,  S  1890. 
Bee  Bailment;  Cabbiebs  of  Goods;  Cabbiebs  ov  Pasbenqkbs;  Nego- 
tiable Instbuments. 

NEGOTIABLE  INSTRUMENTS, 

not  necessary  to  give  notice  to  produce  a  notice  to  indorser,  §  776. 
reasonable  diligence  in  presenting  commercial  paper,  a  question  of 
law,  fi§  1215,  1216,  1218,  1219. 
In  presenting  a  bill  of  exchange  for  acceptance,  S  1216, 
in  presenting  sight  drafts  for  payment,  §  1218. 

this  rule  now  applied,  §  1219. 
in  presenting  inland  bill  for  acceptance,  §  1565. 
in  presenting  a  demand  note,  §  1220. 
in  presenting  a  note  the  time  of  payment  of  which  Is  not 

fixed,  S  1220. 
when  a  demand  note  Is  overdue,  a  question  of  law,  §  1221. 
reasonable  hours  for  presentment  of  commercial  paper,  ques- 
tion of  law,  S  1222. 
reasonable  notice  of  dishonor — view  that  it  is  a  question  of 
fact,  §  1223. 
view  of  Lord  Mansfield  and  his  associates  that  it  is  a 

question  of  law,  $  1224. 
this  view  generally  adopted  in  America,  §  1225. 
no  reversal  if  jury  decide  question  rightly,  §  1226. 
this  rule  how  applied  in  England,  §  1227. 
further  illustrated,  fi§  1228,  1229. 
whether  circumstances  of  a  particular  case  are  sufficient  to 
dispense  with  demand  and  notice,  a  question  of  law, 
S  1233. 
effect  of  insolvent  inserting  the  bill  in  his  schedule, 

§  1234. 
waiver  of  notice  to  indorser,  §  1235. 
whether   notice   of  protest   probably   reached   the  Indorser, 
§  1236. 
meaning  of  "second  of  exchange,  first  unpaid,"  a  question  of  law, 

§  1237. 
refusal  to  pay  or  accept,  a  question  of  fact,  §  1238. 
whether  holder  took  In  good  faith  and  without  notice  of  prior  equi- 
ties, a  question  of  fact,  §  1239. 
Innocent  purchaser  for  value,  §  1239,  n.  76. 

whether  the  plaintiff  has  assigned  the  note  sued  on  to  another  for 
the  benefit  of  creditors,  a  question  of  law,  §  1240. 
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whether  note  an  extension  of  time  or  collateral  security*  a  question 
of  fact,  S  1241. 

whether  notes  are  renewals  of  former  ones*  a  question  of  fact,  §  1242. 

effect  of  alteration  of,  on  rights  of  innocent  holders,  9  1399. 

rule  where  negligently  drawn  with  blank  spaces  unfilled,  §  1399. 

negligence  in  leaving  blanks  in,  which  admit  of  fraudulent  altera- 
tions, §  1708. 

directing  the  verdict  where  nothing  ia  required  but  a  computation, 
§  2265. 

NBOROES, 

mixed  white  and  colored  Juries,  §  9. 

NEW  TRIAL, 

not  granted  to  let  in  additional  impeaching  testimony,  §  621. 
objection  to  evidence  not  available  when  taken  for  first  time  by 

motion  for  new  trial,  9  700. 
objections  to  evidence  must  be  renewed  motion  for,  9  709, 
motion  must  point  out  specific  ground  of  objection,  9  709. 
Judge  may  exclude  illegal  evidence  of  his  own  motion,  9  710. 

duty  to  do  this  In  criminal  cases,  9  710. 
aflldavits  on  motion  for,  showing  misconduct  in  argument,  {  962, 

Bubsec  1. 
statement  in  argument  of  prejudicial  facts  not  in  evidence,  9  ^^3, 

et  seq. 
new  trial  for  misconduct  of  Juries,  99  2648-2627;   (and  see  Jubies). 
in  case  of  separation  of  Jury,  9  2649. 

manner  of  presenting  irregularity  of  improper  papers  in  Jury 
room  on  motion  for  new  trial,  9  2693. 
practice  in  respect  to  motions  for  new  trial,  99  2707-2765, 
the  motion  defined,  9  2708. 
how  the  practice  regulated  generally,  9  2709. 
various  grounds  of  motion  considered,  9  2710,  n.  19,  28,  25. 
office  of  the  motion,  9  2710. 
office  of  motion  to  ask  for  re-examination  of  questions  of  fact. 

9  2711,  n.  35,  37. 
though  motion  aimed  at  entire  verdict  may  be  sustained  only 

in  part,  9  2710,  n.  18. 
when  court  may  grant  new  trial  of  its  own  motion,  9  2711. 
motion  necessary  to  preserve  errors  in  the  record  for  review, 

9  2712. 
exceptions  lost  if  not  renewed  on  motion,  9  2712. 
necessity  of  motion  where  trial  is  by  court  without  Jury, 

9  2713. 
statutes  dispensing  with  the  motion,  9  2714. 
motion  not  necessary  where  errors  appear  on  face  of  the 

record,  9  2716. 
where  Judgment  non  obstante  veredicto,  9  2716,  n.  79,  80. 
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when  not  necessary  to  save  ruling  of  trial  court  on  motions, 

§  2716. 
necessity  of,  in  criminal  cases,  §  2717. 
who  may  make  the  motion:  general  rule,  S  2718. 
the  "party  aggrieved,"  §  2719. 
in  cases  of  joint  judgments,  {  2720. 
Joint  motions.  §  2721. 
In  criminal  cases,  §  2722. 
in  real  and  mixed  actions,  §  2723. 
court  in  which  motion  should  be  made,  9  2724. 
waiver  of  right  to  make  the  motion,  §  2725. 
effect  of  other  motions,  §  2726. 

the  motion  for  judgment  non  obstante  veredicto,  §  2726. 
the  motion  in  arrest  of  judgment,  S  2727. 
number  of  motions  and  new  trials,  §§  2727,  2728. 
Tennessee  statute  limiting  number  of  trials  assailed  as  un- 
constitutional, §  2727,  n.  75. 
in  personal  actions,  §  2727. 
In  real  actions,  §  2728. 
amendment  of  the  motion,  §  2729. 
effect  of  filing  the  motion,  fi  2730. 
disposition  of  motion,  §  2731,  also  n.  4. 
time  of  making  the  motion,  §§  2735-2742. 
in  genera],  S  2735. 

statutory  provisions  in  special  cases,  §  2736. 
when  made  after  statutory  time,  9  2737. 
grounds  discovered  after  the  term,  9  2737. 
"unavoidably  prevented" — "extraordinary  case,"  §  2738. 
extension  of  time,  §  2739. 
in  criminal  cases,  §  2740. 
in  real  actions,  §  2741. 
computation  of  time.  §  2742. 
manner  of  making  the  motion,  §§  2746-2765. 
in  general,  §  2746. 
preliminary  steps,  §  2747. 
notice  of  the  motion,  §  2748. 

of  intention  to  file  the  motion.  §  2749. 
time  of  filing  and  serving,  9  2749. 
sufficiency  of,  §  2750. 
amendments  of,  §  2751. 
enumeration  of  methods,  §  2752. 

by  an  ordinary  motion,  §  2753. 
sufficiency  in  general,  9  2753. 
specification  of  errors,  9  2754. 
where  several  acts. are  assigned  jointly  as  ground 
for  new  trial,  9  2754,  n.  52. 
insufficient  evidence.  9  2755. 
Tbials — 251. 
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admitting  and  excluding  evidence,  §  2756. 
in  instructions,  9  2757. 
motion  supported  by  affidavits,  S  2758. 
BOfficiency  of  the  motion,  §  2759. 
time  of  filing  the  affidavits,  §  2760. 
their  sufficiency,  §  2761. 
newly  discovered  evidence,  |  2762. 
other  methods,  §  2763. 

method  when  motion  made  after  term,  §  2764. 
in  real  actions,  §  2766. 
continuance  of  motion  for,  carries  bill  of  exceptions,  S  2818. 

NEWLY  DISCOVERED  EVIDENCE, 

no  ground  of  setting  aside  stipulation  fairly  made*  |  86L 
as  a  ground  for  new  trial,  §S  2759,  2762. 

NEWSPAPERS, 

opinions  derived  from  reading,  do  not  disqualify  Jurors,  §§  79,  81. 
when  not  produced  under  subpoena  duces  tecum,  §  175,  p.  202. 
reading  from,  to  jury  in  argument,  9  994. 
reading  of,  by  jurors  when  ground  of  new  trial,  9  256L 

NEWSPAPER  REPORTS, 

used  as  memoranda  to  refresh  recollection  of  witness,  |  401,  snb- 
sec  5,  p.  412. 

NIGHT, 

protracting  trials  through,  9  207. 

NOISE, 

of  noise  and  vibration  as  elements  of  nuisance,  9t  1899-1925. 

NON  OBSTANTE  VEREDICTO, 

judgment  non  obstante  veredicto  not  rendered  where  facts  In  dis- 
pute, 9  1022. 
motion  for,  does  not  preclude  motion  for  new  trial,  9  2726. 
NON-AGE, 

objection  to  juror  for,  waived  unless  made  before  verdict,  9  116, 

p.  135. 
inspection  in  case  of,  9  850. 

NON-ATTENDANCE, 

as  witness,  excuse  for,  9  164. 

NON-DELIVERY, 

demand  and  refusal  of  bailee,  when  a  conversion,  9  1836. 

whether  non-delivery  of  chattel  sold  avoids  sale  as  matter  of  law, 

§§  2009-2012. 
whether  possession  delivered,  when  a  question  of  law  and  when  of 
fact,  9  2014. 
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in  civil  cases,  §  2338. 

in  criminal  cases,  §§  2339,  2843. 

under  Texas  statute,  §  2340. 

distinction  between  exceptions  for  misdirection  and  for  non-direo- 
tion,  §  2396. 

whether  a  conviction  reversed  for  failure  to  charge  law  as  to  rea- 
sonable doubt,  §  2462. 

See  Instbuctions. 

NON-JURORS, 

whether  presence  of,  vitiates  panel,  §{  34»  116,  p.  134. 

NON-RESIDENCE, 

of  Juror,  a  ground  of  challenge,  §  53. 

objection  to  juror  for,  waived  unless  made  before  verdict, 
§  116,  p.  135. 
NONSUITS, 

when  granted  in  actions  for  malicious  prosecution,  §  1620. 
right  of  trial — rule  in. various  states  under  statutes,  fi  2226. 
no  power  at  common  law  to  cdmpel  a  nonsuit,  §  2227. 

modern    American   authorities   on    this   subject    conflicting, 

§  2228. 
rule  in  certain  Federal  courts  with  respect  to  nonsuit,  S  2248, 

n.  28. 
dismissal  where  plaintiff  fails  to  appear,  §  2229. 
right  of  the  plaintiff  to  take  a  nonsuit,  §  2230. 

this  right  guarded  by  modern  statutes,  §  2231. 

voluntary  nonsuit,  §  2231,  n.  86,  89. 

in  voluntary  nonsuit,  conflicting  may  not  prevent  nonsuit, 

when,  §  2262,  n.  11. 
exists  although  set-off  pleaded,  §  2232. 
but  not  on  the  trial  of  an  issue  of  devisavit  vel  non,  §  2233. 
in  equity  proceedings,  §  2234. 
right  of  dismissal  when  to  be  denied  in  Federal  courts,  §  2234, 

n.  92. 
in  proceedings  for  partition,  §  2235. 
in  statutory  actions  to  quiet  title,  §  2236. 
nonsuits  set  aside  if  plaintiff  driven  to  it  by  erroneous  rulings, 
§  2237. 
otherwise,  if  needlessly  taken,  §  2238. 

when  voluntary  or  upon  mere  suggestion  judgment  cannot  be 
appealed  from  in  Missouri,  §  2237,  n.  2. 
NOTARIES, 

power  of  to  punish  contempts,  §  130. 
refusing  to  appear  and  testify  before,  §  181. 

NOTICE, 

notice  of  limitation  upon  agent's  authority,  question  of  fact,  §  1371. 
authority  to  give  notice  on  behalf  of  surety  to  proceed  against  prin- 
cipal, §  1374. 


J 
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notice  Imparted   by   open,   notorious   &nd  unequivocal   poMestion, 

S  1410.  p.  1096:   i  1411. 
wbat  poRseeston  of  land  suDcient  to  affect  Btransera  with  notice, 

I  1422. 
qucatlona  of.  when  for  court  and  when  for  Jury,  SS  148T-1E03. 

In  reepect  of  notice  of  dishonor  of  commercial  paper,  S9  1223- 

1230. 
whether  the  circumstances  of  a  particular  case  are  sufficient 
to  dlspenae  with  notice  In  case  ot  commercial  paper,  ques- 
tion of  fact.  I  1233. 
whether  notice  of  protest  probably  reached  indorser,  §  138S. 
distinction  between  actual  and  constructive  notice,  9  1487. 
actual  notice  in  lieu  ot  registration,  question  of  fact,  J  14S8. 
whether  a  subsequent  purchaser  had  notice,  a  question  of  tact. 

t  14S9. 
notice  of  non-tlablllty  for  negligence,  whether  communlcBt«d, 

question  of  fact.  £  1489. 
such  as  notice  on  passage  ticket  as  to  limit  ot  baggago,  !  1491. 
notice  to  guest  of  usage  of  leaving  money  or  valuables  at  the 

bar  of  hotel,  queatlon  of  fa' t,  i  1492. 
scienter  In  owner  of  vicious  dog,  question  of  fact,  }  1493. 
liability  of  partner  retiring  from  flmj  without  notice  of  dis- 
solution, S  1494. 
liable  only  to  persons  who  have  bad  previous  dealings 

with  the  Qrm,  S  1495. 
not  liable  to  nfere  Btrangera,  i  149G. 
not  liable  to  clerks  or  salesmen  of  the  concern,  |  1495. 
may  become  liable  by  "holding  out."  i  1436. 
rule  does  not  apply  as  agalnat  dormant  partners,  }  1497. 
nor  to  a  partnership  trading  under  a  corporate  name, 

S  149S. 
rule  rests  on  the  principle  of  estoppel,  S  1499. 
view  that  It  Is  not  a  question  of  estoppel,  but  of  public 

policy,  i  1499. 
(acts  which  must  exist  In  order  to  show  liability,  )  1499, 

p.  1149. 
kind  of  notice  of  dissolution  required,  i  1500. 
actual  notice  to  previous  customers,  S  1500, 
newspaper  publication  to  the  general  public,  H  1500, 

1501. 
when  formal  notice  to  previous  dealer,  £  1500. 
when  question  of  notice  a  question  of  fact,  g  1500. 
reasonable  notice  by  publication  to  public  generally, 

S  1501. 
not  a  queetlon  of  actual  notice,  but  of  diligence  in  giv- 
ing notice,  S  1S02. 
general  notoriety  as  respects  the  public,  J  1603. 
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of  motion  for  new  trial,  §  2748. 

of  intention  to  file  motion  for  new  trial,  §  2749. 
time  of  filing  and  serving  such  notice,  S  2749. 
its  sufilciency,  9  2750. 
amending  it,  {  2751. 

NOTICE  OF  LOSS. 
See  Inbubance. 

NOTICE  TO  PRODUCE, 

notice  to  produce  books  and  papers  at  the  trial,  and  secondary  evi- 
dence thereof,  §§  770-796. 
necessity  of  the  notice,  §  770. 
cases  in  which  not  required,  9  770. 
not  required  where  pleadings  give  notice,  9  773. 

as  where  the  action  is  for  the  instrument  itself,  9  773. 

or  in  case  of  the  contract  sued  on,  9  773. 

or  in  action  for  damages  for  forging  the  instrument, 

9  773. 
or  in  an  indictment  for  its  larceny,  9  773. 
not  necessary  where  the  paper  is  in  court,  9  774. 
not  necessary  where  the  paper  desired  is  a  notice,  9  775. 

such  as  a  notice  to  an  indorser,  9  776. 
not  necessary  in  case  of  recorded  deed,  9  777. 
nor  where  the  opposite  party  has  obtained  the  paper  surrep- 

titiouBly,  9  778. 
object  of  requiring  notice,  9  772. 
not  complied  with,  lets  in  secondary  evidence,  9  771. 
what  secondary  evidence  may  be  given,  9  792. 
and  satisfactory,  9  792. 
party  failing  to  produce  can  not  meet  secondary  proof  with 
like  proof,  9  789. 
a  contrary  view,  9  790. 
after   paper   produced,   secondary   evidence   not   admissible, 

9  791. 
whether  the  notice  lu  writing  or  by  parol,  9  779. 
description  of  papers  therein,  §  780. 

must  be  reasonably  sufficient  for  identification,  9  780. 
notice  may  be  given  to  agent  or  attorney,  9  781. 
notice  given  what  length  of  time  before  trial,  9  782. 

instances  where  length  of  time  held  sufficient,  9  783. 
notice  applies  to  any  subsequent  trifil,  9  785. 
evidence  of  the  possession  of  the  documents,  9  786. 
evidence  must  be  competent,  9  786. 
but  bare  evidence  sufficient,  9  786. 
evidence  to  excuse  production,  9  787. 

party  may  show  documents  lawfully  out  of  his  posses- 
sion, 9  787. 
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NOTICE  TO  FRODVCE— Continued. 

what  if  document  held  by  third  party,  §  788. 
by  third  party  out  of  the  Jurisdiction,  §  788. 
answer  to  notice  to  produce  not  eTidence  in  the  cause,  §  79S. 
presumption  of  contents  in  case  of  failure  to  produce,  §  794. 
secondary  evidence  as  to  incidental  and  collateral  papers, 
§  796. 

NOTICE  TO  QUIT, 

Judge  decides  question  of,  on  agreed  case,  {  1021. 
reasonable  notice  to  quit  a  yearly  tenancy,  where  time  not  fixed  by 
statute,  §  1550. 

NOVATION, 

whether  a  novation  has  taken  place,  a  question  of  fact,  S  1127. 

NOXIOUS  AGENTS, 

negligent  injuries  from,  §  1663. 

NOXIOUS  VAPOR, 

when  a  nuisance  and  when  not,  §  1904. 

NUISANCE, 

limiting  number  of  witnesses  on  Issue  of,  §  358. 
in  closing  a  public  street,  question  of  fact,  $  1886. 

whether  a  given  object  is  an  obstruction  of  a  street,  {  1887. 
street  overseer  cutting  down  trees  on  street,  fi  1888. 
action  for  injuries  sustained  by  traveler,  obstruction,  ques- 
tion of  fact,  9  1889. 
obstructions  in  building,  whether  unreasonable  question  of 
fact,  fi  1890. 
existence  of  private  road,  question  of  fact,  §  1891. 
proper  use  of  a  water  course,  question  of  fact,  §  1892. 
nuisance  in  flowage  of  adjacent  land,  question  of  fact,  §  1893. 
whether  water  diverted  in  cases  of  prescriptive  right,  question  of 

fact,  §  1894. 
whether  drains  were  made  in  furtherance  of  good  agricultural  us- 
age, question  of  fact,  §  1895. 
whether  stream  navigable,  question  of  law,  §  1896. 
interference  with  an  easement  conveyed  by  a  deed,  question  of  fact, 

§  1897. 
prescripitve  right  to  carry  on  a  business  which  otherwise  would  be 

a  nuisance,  question  of  fact,  $  1898. 
noise  and  vibration  as  elements  of  nuisance,  fifi  1899-1926. 
noise  alone  may  constitute  a  nuisance,  §  1899. 
and  be  indictable  as  a  public  nuisance,  §  1900. 
whether  such  a  nuisance  must  be  established  by  a  verdict  at 

law,  §  1901. 
noises  which  render  dwelling  houses  uncomfortable,  §  1902. 
noises  ordinarily  incident  to  certain  situations,  S  1903. 
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NUISASC^^— Continued. 

uecessary  noises  in  cities,  §  1904. 

useless  noises  in  cities,  §  1905. 

noisy  trades  located  In  neighborhoods  devoted  to  residences, 

§  1906. 
noises  proceeding  from  a  business  carried  on  at  unreasonable 

hours,  §  1907. 
doctrine  that  noise  must  be  unusual.  Ill-times  or  deafening, 

§  1908. 
question  said  to  be  one  pf  degree,  §  1909. 
whether  a  right  to  prepetuate  disagreeable  noises  may  be  ac- 
quired by  user,  §  1910. 
private  nuisance  burden  on  maintainer  to  show  what,  S  1910, 

n.  53. 
effect  of  expectant  attention,  $  1911. 
conflicting  evidence  as   to  whether  sounds  are  disturbing, 

S  1912. 
stables,  §  1913. 

factory  bell  rung  in  the  morning,  |  1914. 
church  bells,  §§  1915,  1916,  1917. 

railway  engines  in  the  neighborhood  of  churches,  5  1918. 
noises  frightening  horses,  §  1919. 
steam  whistles,  §  1920. 
how  far  plaintiff  under  obligation  to  avoid  consequences  of 

such  a  nuisance:  contributory  negligence,  5  1921. 
injuries  produced  by  vibration,  §  1922. 
vibration  of  steam  hammers  in  a  rolling  mill,  §  1923. 
abatable  nuisances,  instances  of,  S  1899,  n.  29. 
when  prior  occupation  may  prevent,  S  1902,  n.  40,  42,  46. 
action  to  abate  nuisance,  by  whom  brought,  §  1924. 
whether  by  tenant  or  reversioner,  §  1924. 
whether  by  an  individual  or  on  behalf  of  the  public, 
§  1924. 
NUMBER, 

of  Jurors  summoned,  when  discretionary,  {  19,  p.  25. 

of  talesmen  summoned  to  supply  the  deficiency  of  regular  Jurors, 

§  26. 
of  peremptory  challenges,  §  44. 

at  common  law,  thirty-five,  §  44. 

under  American  statutes,  what,  S  44. 

in  cases  of  persons  jointly  Indicted,  §  45. 

in  case  of  several  plaintiffs  or  defendants,  §  46. 

power  of  legislature  to  increase  or  diminish  number,  §  47. 

canon  of  construction  touching  number,  §  48. 

consequence  of  challenging  too  great  a  number  at  common 

law,  S  44. 
of  peremptory  challenges,  how  affected  by  retraction  of  chal- 
lenges, §  93. 
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NUMBER— Continued. 

by  failure  to  challenge  In  turn,  9  94. 
cannot  be  reduced  without  parties'  consent,  §  94,  p.  105. 
cannot  be  made  contingent  upon  challenges  of  opposite  party, 
S  94,  p.  106. 
of  witnesses  when  limited  by  the  court,  §  353. 
of  counsel,  power  of  court  to  limit,  §  928. 
of  speeches,  power  of  court  to  limit,  §  928. 
judge  may  give  Jury  what  Instructions  concerning  the  number  of 

witnesses,  S  2422. 
number  of  motions  for  a  new  trial,  §§  2727,  2728. 

NUNC  PRO  TUNC  ENTRIES. 

showing  leave  granted  to  filing  bill  of  exceptions,  S  2820. 
of  allowance  of  bills  of  exceptions,  f  2826. 

O. 
OATH, 

to  venire  man,  for  examination  on  voir  dire,  when  waived*  i  101, 

p.  115. 
administered  to  Jury,  form  of,  §  108. 
form  of  oath  administered  to  witnesses,  §  865. 
once  administered  to  witness,  sufficient  for  whole  trial,  §  365. 
of  witness  to  tell  the  whole  truth,  effect  of,  on  cross-examination, 

9  430. 
administered  to  bailiff  in  charge  of  jury,  §  2548. 

OBJECTIONS, 

effect  of  answering  collateral  question  on  cross-examination  with- 
out objection,  §  473. 
objection  to  proof  of  previous  contradictory  statements,  where  no 

foundation  has  been  laid,  §  498. 
time  of  making,  to  irregularities  in  selecting  jury,  §  113. 
to  competency  of  Juror  taken  after  verdict,  §§  116,  117. 
such  objections  received  with  great  caution,  §  117. 
overruled  where  evidence  conflicting,  §  117. 
or  if  evidence  conflicts  with  testimony  on  voir  dire,  $  117. 
objections  to  evidence  and  exceptions  to  the  rulings  thereon,  §§  690. 
713. 
judge  decides  all  questions  of  fact  on,  S§  318-338. 
necessity  of  objecting  and  excepting  in  order  to  save  ques 

tion  for  review,  §  690. 
preservation  of  objection  in  bill  of  exceptions,  §  690. 
rule  applies  to  both  civil  and  criminal  trials,  5  690. 
what  if  evidence  of  no  probative  value,  §  691. 
waiver  of  right  to  object,  §  692. 

specific  grounds  of  objection  must  be  pointed  out,  §  693. 
otherwise  waived,  S  693. 
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OBJECTIONS— Con«ntted. 

reasons  of  the  rule,  5  693. 

instances  thereunder,  §  694. 

must  state  clearly  the  portions  objected  to,  8  6^5. 

effect  of  sustaining  and  overruling  general  and  specific 

objections,  §  697. 
if  ground  stated  it  must  be  a  good  one,  §  698. 
time  of  objecting  and  excepting,  §  700. 

objection  must  be  made  at  time  when  evidence  of- 
fered, §  700. 
not  made  by  motion  to  instruct,  §  700. 
not  made  on  motion  for  new  trial,  §  700. 
waived  if  not  seasonably  made,  §  700. 
record  must  show  when  made,  §  703. 
what  record  show  where  objection  sustained,  5  704. 
objections  to  depositions,  §  701. 

too  late  when  made  at  trial,  §  701. 
depositionp  de  bene  esse,  when  witness  present,  §  702. 
what  the  record  must  show  in  order  to  present  question  for 

review.  $^  703,  704. 
whether  necessary  to  repeat  objections,  §  705. 
'^^Uv^rfi  and  estoppels  in  respect  of  objections  to  evidence, 
§  706. 
lot  complained  of,  release  of  error,  §  706. 
curative  effect  of  admissions,  §  706. 
cross-examination  on  line  opened  up  by  direct  exami- 
nation, §  706. 
objection  that  answer  not  responsive,  §  706. 

in  case  of  a  deposition,  §  706. 
party  estopped  by  his  own  testimony,  §  706. 
errors  without  prejudice  in  rulings  upon  evidence,  §  707. 

where  witness  is  afterwards  permitted  to  testify,  §  707. 
incompetent  evidence  on  question  not  in  dispute,  §  707. 
party  held  to  effect  of  his  own  evidence,  §  707. 
where  question  withdrawn,  §  707. 
where  witness  answers  that  he  does  not  know,  8  707. 
where  error  not  cured  by  cumulative  evidence,  §  708. 
objections  to  evidence  must  be  renewed  in  motion  for  new 
trial,  §  709. 
and  motion  must  be  specific,  §  709. 
court  excluding  illegal  evidence  of  its  own  motion,  §  710. 
prosecuting  attorneys  not  to  object  in  doubtful  cases,  S  711. 
argument  of  the  objection,  §  712. 

whether  in  presence  of  jury,  §  712. 
examination  of  party  before  trial  precludes  examination  at  trial, 

§  713. 
objections  to  documentary  evidence,  must  be  specific,  8  843. 
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OBJBCrriONS — continued. 

to  misconduct  in  argument,  necessary  to  save  question  for  review, 

§  862,  subsec.  2. 
duty  of  counsel  to  object  to  improper  argument  in  order  to  save 
question  for  review,  §  957. 
exceptional  rule  in  Texas,  §  967,  p.  800,  n. 
to  admissibility  of  evidence  decided  by  the  judge,  §  1023. 
BO  as  to  competency  of  witnesses,  9  1024. 
whether  he  may  submit  question  to  jury,  §  1025. 
not  bound  to  hear  objections  to  competency  and  sufficiency  at 
same  time,  S  1026. 
to  instructions,  necessary  in  order  to  present  question  for  review, 

9  2394. 
duty  of  counsel  to  object  when  improper  papers  are  handed  to  Jury, 

§  2591. 
objections  must  be  presented  in  trial  court,  §  2786. 
and  bill  of  exceptions  must  show  this  fact,  5  2786. 

OBSCENB  PHOTOGRAPHS, 

exhibited  to  Jury  on  trial  of  indictment  for  circulating,  |  868. 

OBSTRUCTION, 

of  streets  and  highways,  questions  of  law  and  fact  ooncemlns, 
§S  1886-1890. 

OCCUPANCY, 

under  homestead  laws,  a  question  of  intent  and  fact,  §  1360. 

OFFERS  OF  EVIDENCE, 

of  the  mode  of  tendering  evidence,  S§  675-687. 
See  Examination  of  Witnesses. 

OFFICE, 

reasonable  time  for  accepting  an  office,  §  1548. 

OFFICER, 

Jury  list  selected  by  de  facto  officer,  §  33,  p.  88. 

OFFICERS  OF  COURT, 

communication  between  Jurors  and,  §  2556. 

"ON  OR  ABOUT," 

meaning  of,  §  1532. 

ONUS  PROBANDI. 

See  BuBDEN  of  Proof. 

OPEN  AND  CLOSE, 

importance  of  the  right  to  open  and  close  the  argument,  §  220, 
confusing  ideas  upon  the  subject,  §  227. 

plaintiff  begins  where  he  has  anything  to  prove,  5  228. 
what  this  rule  decides,  §  229. 
in  actions  for  unliquidated  damages,  §  230. 
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OPEN  AND  CUySE^— Continued, 

in  actions  on  contracts  which  liqudate  the  damages, 
5  231. 

in  actions  on  contracts  which  do  not  liquidate  the  dam- 
ages, §  232. 

doctrine  restated,  §  233. 

right  to  begin  does  not  shift  with  burden  of  proof,  §  229. 

where  there  are  several  issues,  §  229. 

where  the  general  issue  is  pleaded,  S  229. 

in  actions  for  libel  and  slander,  §  230. 

in  actions  for  assault  and  battery,  §  230. 

in  trespass  de  bonis  asportatis,  §  230. 

in  actions  on  bills,  bonds,  notes,  etc.,  §  280. 
in  special  proceedings,  S  236,  et  seq. 

right  belongs  to  party  who  seeks  to  alter  existing  state 
of  things,  §  237. 

on  an  issue  of  sanity,  §  238. 

on  an  issue  of  devisavit  vel  non,  §  239. 
what  rule  upon  principle,  §  239. 
cases  which  concede  the  right  to  the  proponents, 
§  239,  subsec.  2. 

in  actions  of  replevin,  §  240. 

replevin  of  cattle  distrained  for  rent  with  avowry 
of  rent  in  arrear,  §  241. 

in  cases  of  interpleader,  §  242. 

in  criminal  cases,  §  243. 

in  cases  of  fraud,  §  244. 

opposing  views,  §  245. 

in  proceedings  on  reports  of  commissioners,  auditors, 
referees,  §  246. 

in  proceedings  to  condemn  land  and  assess  damages, 
§  247. 

petitioner,  claimant,  administrator,  §  248. 

miscellaneous  cases,  right  with  plaintiff,  §  249. 

miscellaneous  cases,  right  with  defendant,  §  250. 
certain  special  rules,  §  253,  et  seq. 

express  waiver  of  general  denial,  §  253. 

failure  of  defendant  to  offer  evidence,  §  254. 

effect  of  admitting  plaintiff's  cause  of  action,  S  255. 

admission  of  part  of  plaintiff's  cause  of  action,  §  256. 

right  to  begin  carries  with  it  the  right  to  reply,  S  257. 

refusal  of  right  to  begin  not  cured  by  granting  right  to 
conclude,  §  258. 

right  to  reply,  how  affected  by  waiving  right  to  begin, 
§  259. 

right  to  open  and  close  on  motion  to  strike  out  evi- 
dence, 8  721. 
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OPENING  ARGUMENT, 

what  must  be  stated  therein,  §  934. 

OPENING  STATEMENT, 

nature  and  scope  of,  §  261. 

whether  anticipate  defense  in,  5  262. 

titcts  not  rehearsed  in,  which  cannot  be  proved,  §  263. 

irrelevant  and  prejudicial  matters  not  rehearsed   in, 

§  264. 
instructing  Jury  to  disregard  such  statements,  §  265. 
abuse  of  discretion  in  this  regard  revlsable  on  appeal, 
§  266. 
detailed  rehearsal  of  .testimony  not  allowed,  }  267.* 
diagrams  may  be  exhibited,  S  268. 
dismissing  cause  on  plaintiff's  opening  statements,  S  269. 
if  facts  as  stated  which  plaintiff  expects  to  prove  fail  to  state  came 

of  action  demurrer  mar  be  sustained,  §  269,  n.  20. 
defendant's  opening  statement,  §  270. 
reading  the  pleadings,  §  260. 
effect  of  waiving  opening  statement,  §  933. 
its  proper  scope,  S  933. 
counsel  not  to  be  interrupted  in  making  it,  §  933. 

OPINION, 

as  a  ground  of  challenge,  §  72,  et  seq. 

touching  the  merits  of  the  particular  case,  when  disqualify 

Juror,  §  76. 
disqualifying  opinion  a  principal  cause  of  challenge,  f  76. 
must  be  expressed,  as  well  as  formed,  at  common  law,  9  76. 

otherwise,  under  American  statutes,  S  76. 
nature  of,  which  disqualifies,  S  77. 

must  be  fixed,  settled,  absolute,  positive,  etc.,  §  78. 
materiality  of  source  of,  §  78. 
derived  from  authentic  sources,  §  78. 
evidence  on  former  trial,  §  78. 
conversations  with  witnesses  or  parties,  9  78. 
mere  impressions  do  not  disqualify,  §  78. 
indefinite  opinions  do  not  disqualify,  §  78. 
observations  of  Shaw,  C.  H.,  in  Webster's  case,  9  78. 
which  will  readily  yield  to  evidence,,  no  disqualifica- 
tion, S  79. 
hypothetical,  no  disqualification,  §  79. 
which  require  evidence  to  remove  disqualify  Jurors,  9  80. 
doctrine  denied  by  Marshall,  C.  J.,  9  30. 
and  by  other  judicial  authority,  9  79. 
which   require  strong  evidence  to  change,  dis- 
qualify, 9  80. 
statutes  removing  common-law  disqualifications,  9  82. 
present  condition  of  r..in:i  material,  9  81. 
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OPINION— Con«n«ed. 

declaration  of  venire-man  that  he  can  render  impartial 
verdict,  §  83. 
hesitation  as  to  impartiality,  §  ^3. 
ohjection  to  Juror  for,  waived  unless  made  before  verdict, 
§  116. 
whether  a  statement  a  warranty  or  an  expression  of  opinion,  ques- 
tion for  Jury,  §  1198. 
distinction  between  statements  of  fact  and  of  opinion  in  cases  of 
fraud,  8  ld48. 

OPINIONS  OF  WITNESSES, 

when  not  competent,  §  376. 

witnesses  allowed  to  give  opinions  as  to  value,  §  380. 

otherwise,  the  plaintiff  as  to  his  own  damages,  §  381. 
contrary  expressions  of  opinion  by  witness,  whether  admissible  in 

impeachment,  §  493. 
not  considered  in  deciding  question  of  sale  or  no  sale,  8  1161« 
See  Experts. 

OPTION  DEALING, 

question  of  substitution  of  different  "deals,"  decided  by  court  on 

inspection  of  rules  of  board  of  trade,  §  1060. 
whether  a  contract  valid  on  its  face,  was  an  "option  deal,"  a  ques- 
tion of  fact,  §  1139. 
such  contracts  presumptively  valid,  §  1139. 
whether  a  market  was  '^manipulated"  or  fictitious,  according  to 
which  parties  were  to  settle,  a  question  of  fact,  g  1140. 

ORAL  CONTRACTS, 

whether  contract  verbal  or  In  writing,  determined  by  Jury,  8  1H8* 
See  Province  of  Court  and  Jurt. 

ORAL  SPEECH, 

jury  to  interpret  oral  warranty,  §  1197. 

purpose  for  which  declarations  made,  for  Jury,  8  1349. 

See  Pbovince  of  Court  and  Jury. 

ORDER  OF  ARGUMENT, 

under  some  systems,  in  discretion,  §  930. 
the  approved  order  suggested,  §  931. 
effect  of  waiving  opening  statement,  §  932. 
See  Open  and  Close. 

ORDER  OF  PROOF, 

rests  in  sound  discretion  of  court,  §  344,  et  seq. 
court  may  prescribe  order  of  cross-examination  in  case  of  several 
defendants  having  separate  defenses,  §  421. 

ORDER  OF  SALE, 

Judicial  order  of  sale  construed  by  court,  8  1071. 
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ORDER  TO  SHOW  CAUSE, 

when  precedes  attachment  of  the  body,  §  165. 
when  not,  S  165. 

ORDINARY  CIVILITIES, 

may  be  extended  to  Jurors  out  of  court,  8  907. 

OUTCRIES, 

in  public  street,  when  a  nuisance,  §  190S. 

P. 
PANEL. 

drawing  the  panel  or  array  of  Jurors,  §  15. 

publication  of,  S  16. 

service  of  copy  upon  the  accused,  §  17. 

irregularities  in  drawing,  not  ground  of  challenging  array,  |  S4. 

resummoning  members  of,  when  quashed,  §  39. 

PAPERS, 

which  have  not  been  read  in  evidence,  in  Jury  room,  §  2580. 

papers  intended  to  show  extent  of  plaintiff's  claim,  in  Jury  room* 

S  2581. 
papers  improperly  handed  to  Jury,  §  2589. 
not  in  fact  read  by  them,  §  2590. 
recalling  jury  and  delivering  papers  to  them,  §  2594. 
See  Books  and  Papess. 

PARDON, 

a  remedy  In  case  of  commitment  for  contempt,  §  149. 

PARENT  AND  CHILD, 

actions  between  for  board,  services,  etc.,  §  1151. 

PARISHES, 

mode  of  keeping  memorial  of  boundaries  of  parishes  in  London, 
§  371. 

PAROL  CONTRACTS, 

to  be  ascertained  by  the  Jury,  $  1108.  ,. 

where  contract  partly  in  writing  and  partly  in  parol,  interpreted 
by  Jury,  §  1113. 

PAROL  EVIDENCE, 

admitted  to  explain  ambiguities  in  writings,  draws  the  whole  ques- 
tion to  the  Jury,  §  1083. 
as  in  case  of  wills,  §  1084. 
how  Jury  instructed  in  such  a  case,  §  1085. 
to  show  that  deed  was  delivered  as  an  escrow,  §  1131. 
to  explain  ambiguity  in  fire  insurance  policy  in  respect  of  articles 
insured,  §  1305. 

PAROL  GIFT. 
See  Gift. 
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PART, 

of  conversation,  when  witness  allowed  to  detail,  §  388. 

PART  PAYMENT, 

to  take  a  debt  out  of  the  statute  of  limitations,  §§  1271-1273. 

right  of  creditor  to  apply  the  payment  where  there  are  seT- 

eral  debts,  S  1272. 
question  as  to  which  debt  intended,  {  1278. 
when  a  ratification,  S  1381. 

PARTIALITY, 

of  summoning  officer,  a  ground  of  challenging  array*  S  82. 
of  officer  drawing  jury,  §  35. 

PARTICULARITY, 

of  description  in  subpoena  duces  tecum,  8  176. 

PARTIES, 

limit  of  cross-examination  of  adverse  party,  §9  446,  474. 
evidence  of  previous  inconsistent  declarations  admissible  against, 
§  582. 

PARTITION, 

extent  of  water  privilege  set  off  in  partition,  question  of  fact,  §  1522. 
nonsuits  in  proceedings  for,  §  2235. 

PARTNER, 

disqualified  as  Juror  in  action  by  or  against  copartner,  §  67. 

PARTNERSHIP, 

existence  of,  a  question  of  fact,  §  1132. 

whether  a  note  given  in  payment  of  a  partnership  debt,  ques- 
tion of  fact,  §  1254. 
whether  act  of  a  copartner  within  scope  of  the  business,  a 

question  of  fact,  §  1380. 
liability  of  partner  retiring  without  notice  for  debts  of  sub- 
sequent firm,  §  1494. 
rule  applies  in  favor  of  previous  customers,  §  1495. 
not  in  favor  of  strangers,  §  1495. 
not  in  favor  of  clerks  and  salesmen,  §  1495. 
retiring  partner  may  become  liable  by  a  "holding  out,"  §  1496. 
rule  of  liability  not  applicable  to  dormant  partners,  §  1497. 
nor  to  members  of  partnership  trading  under  a  cor- 
porate name,  §  1498. 
rule  rests  on  principle  of  estoppel,  §  1499. 

view  that  it  rests  on  grounds  of  public  policy,  $  1499. 
actual  notice  required  to  previous  customers,  §  1500. 

whether  such  notice  given,  a  question  of  fact,  §  1500. 
reasonable   publication  sufficient  as  to   the   general   public, 

§§  1500,  1501. 
not  a  question  of  notice  but  of  diligence  in  giving  notice, 
§  1502. 
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PARTNERSHIP— ConHnved. 

general  notoriety  in  Hen  of  notice,  9  150S. 
whether  particular  property  Ib  partnership  or  indlTidual  propertji 
a  question  of  tect,  f  1521. 

PARTY  TO  ANOTHER  SUIT, 

party  to  another  suit  at  aame  term,  ground  of  challenge,  9  57. 

PASSENGER, 

reasonable  time  for  demanding  baggage  after  transit  ended,  9  1561. 
riding  with  arm  out  of  window,  9  16^- 

whether  guilty  of  contributory  negligence  in  attempting  to  alight 
from  moving  train,  9  1684. 
in  violating  known  rules,  9  1685. 
See  Cabrieb  or  PASSE^'GERs;  Neguqencb. 

PAST  LIFE, 

of  witness,  how  far  inquired  into  on  cross-examination*  99  458,  459, 

460,  462,  465. 

PATENTS  FOR  INVENTIONS, 

specifications  in,  interpreted  by  the  court,  9  1070. 

as  whether  the  patentee  claimed  a  spiral  wheel  or  a  spiral 
propeller,  9  1070. 
identity  of  two  machines,  question  for  Jury,  99  1456,  1457. 

PAWNEE, 

liability  of  non-delivery,  9  1836. 

PAYMENT. 

a  question  of  intent  and  fact,  9  1251. 
view  that  it  is  a  mixed  question  of  law  and  fact,  9  1252. 
view  that  it  is  a  question  of  law,  9  1253. 
no  rule  of  law  as  to  what  is  and  what  is  not  payment,  9  1253. 
purpose  for  which  a  note  has  been  delivered  and  accepted  question 
of  fact.  §§  1241,  1242,  1254,  1255. 

whether  in  payment  or  as  collateral  security,  9  1254. 

whether  in  extinguishment  of  partnership  debt,  9  1254. 

whether  in  payment  or  in  purchase  of  a  note.  9  1255. 

question  depends  on  intention  of  parties,  9  1254. 
character  in  which  a  person  to  whom  money  is  paid  receives  and 
holds  it.  a  question  of  fact.  9  1256. 

whether  delivered  as  payment  or  for  collection,  9  1257. 
question  as  between  landlord  and  tenant,  one  of  fact,  9  1258. 

another  illustration.  §  1259. 
what  will  repel  the  presumption  of  payiient  from  lapse  of  time. 
9  1260. 

whether  this  question  for  court  or  for  jury,  9  1260. 
whether  a  payment  was  voluntary,  a  question  of  fact,  9  1261. 
when  part  payment  with  knowledge  a  ratification,  §  1381. 
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PAYMENT— Conrtnwed. 

reasonable  time  for,  where  time  not  fixed  by  agreement,  5§  1533, 

1535,  1536. 
''unreasonable  and  vexatious  delay  of/'  question  of  fact,  §  1537. 
parol  evidence  admissible  on  question  of,  where  no  time  fixed,  §  1538. 
reasonable  time  for  returning  counterfeit  money  or  forged  paper 

received  in  payment,  5  1546. 

PEINE  FORTE  ET  DURE, 

punishment  at  common  law  for  challenging  too  many  Jurors,  S  44. 

PENAL  BONDS, 

form  of  oath  to  jury  In  actions  upon,  §  109. 

PENALTIES, 

imposed  on  officer  charged  with  selecting  juries,  §  13. 

for  failing  to  draw  jurors,  §  16. 

recovered  of  witnesses  for  non-attendance,  §  178. 

privilege  of  witness  against  questions  exposing  him  to  a  penalty, 

§  288. 
whether  penalty  or  liquidated  damages,  question  of  fact,  §  1125. 
duty  to  instruct  jury  as  to  penalty  in  criminal  trials,  S  2188. 
doctrine  that  erroneous  instruction  as  to  penalty  reverses,  whether 
favorable  to  prisoner  or  not,  8  2189. 

PEREMPTORY  CHALLEn^GB, 
nature  of  the  right,  S  43. 

a  right  to  reject,  not  to  select,  8  48. 

no  ground  that  jurors  excused  without  cause,  8  ^3. 

or  that  the  prosecution  have  stood  jurors  aside,  8  43. 
confined  to  main  issue,  §  43,  p.  46. 
exercised  on  writ  of  inquiry,  8  43,  p.  47. 
does  not  extend  to  special  or  struck  juries,  8  43,  p.  47. 
right  to  hold  in  reserve,  8  92. 
retraction  of,  8  ^3. 

allowed  until  jurors  sworn,  8  104,  p.  121. 
must  be  exhausted  to  make  exception  to  jurors  good,  8  120, 
p.  149. 

PERFORMANCE, 

whether  a  contract  performed,  a  question  of  fact,  8  1141. 

accord  and  satisfaction  a  question  of  fact,  8  1250. 

place  where  contract  to  be  performed,  when  a  question  of  law  and 

when  of  fact,  8  1142. 
See  Payment. 

PERILS  OF  NAVIGATION, 

losses  of  goods  by,  8  1857. 
burden  of  proof  in  respect  of,  8  1857. 
presumption  of  seaworthiness,  8  1857. 
circumstances  repelling  this  presumption,  8  1857. 
Trials— 252. 
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PERJURY, 

materiality  of  testimony  on  which  perjury  assigned,  question  of 
law,  8  2187. 

PERSONAL  INJURIES, 

inspection  of  the  body  in  action  for,  §  858,  et  seq. 
whether  such  inspection  compulsory,  §  859. 

view  that  court  has  no  power  to  order,  §  859. 

view  that  order  discretionary,  §  859. 

view  that  it  is  a  matter  of  right,  §  8c  9. 

to  be  enforced  by  dismissal  of  action,  §  859. 

not  ordered  before  trial,  §  860. 

examination  how  conducted,  §  861. 

indecent  exposure  to  Jury  not  permitted,  §  861. 

when  ex  parte,  §  861. 

performance  of  physical  acta  before  Jury,  §§  862,  863. 

PESTLE  AND  MORTAR, 

when  a  nuisance,  S  1910. 

PHYSICAL  FACTS, 

nonsuits  where  plaintiff's  evidence  irreconcilable  with,  9  2264. 

PHYSICAL  INJURIES, 

medical  opinion  as  to  permanency  of,  §  621. 
inspection  of  the  body  in  actions  for,  §  858,  et  seq. 

PHYSICIANS, 

inspection  by,  substituted  for  Jury  of  matrons,  S  852. 

PHOTOGRAPHS, 

use  of,  as  evidence,  S  869. 

use  of  permitted,  §  869. 

may  be  enlarged  by  stereoscope  or  magnifying  glass.  9  869. 
and  taken  to  the  Jury  room,  §  869. 
PLANS, 

used  for  illustration  on  trial,  8  870. 

PLACE. 

See  BouNDABT. 

PLAT, 

of  a  survey,  not  to  be  taken  out  by  Jury,  when,  §  2581. 

PLEADINGS, 

in  counting  on  an  implied  promise,  a  request  must  be  alleged,  §  1155. 

in  actions  for  malicious  prosecution,  §  1622. 

reading  the,  in  opening  the  case,  §  260. 

where  exceptions  have  been  sustained  should  not  be  read  to  jury, 

S  260,  n.  1. 
not  necessary  to  give  notice  to  produce  a  document  described  in, 

S  773. 
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PLEADINGS — Continued, 

whether  special  count  in  declaration  necessary  to  let  in  proof  of 

lost  Instrument,  §  803. 
commenting    in    argument    on    difference    between    original    and 

amended  pleadings,  §  1007. 
construed  by  judge,  and  not  referred  to  Jury,  S  1027. 
amendment  of,  to  conform  to  evidence,  §  2311. 
Judge  must  not  refer  jury  to  pleadings  to  find  issues,  S  2314. 
whether  Jury  take  the  pleadings  to  their  room,  §  2582. 

PLEDGEE, 

liability  of,  for  non-delivery,  §  1836. 

POISON, 

on  indictment  for  murder  by,  evidence  of  previous  use  of  admissi- 
ble, §  336. 

POLICE  JUSTICES, 

power  of,  to  punish  contempts,  5  180. 

POLLING  THE  JURY, 

right  to  have  the  jury  polled,  §  2632. 

POLYGAMY, 

disqualifications  of  Jurors  in  prosecutionB  for,  {  64. 

PORTWORTHINESS, 

whether  a  vessel  is  not  portworthy,  {  1319, 

POSITIVE  OPINIONS, 

disqualify  jurors,  8  78. 

POSSESSION, 

length  of  and  circumstances  attending,  developed  on  cross-exami- 
nation, §  411. 
intent  to  take,  under  a  will,  question  of  fact,  §  1347. 
when  prima  facie  evidence  of  title,  §  1407. 
long  possession  relaxes  strict  evidence  of  title,  §  1408. 
view  that  possession  is  a  question  of  law,  §  1409. 

when  a  question  of  law  and  when  of  fact,  §  1410. 
views  of  Mr.  Wood  and  others,  S  1410. 
the  subject  further  discussed  and  illustrated,  §  1411. 
conclusion  that  it  is  a  mixed  question  of  law  and  fact,  §  1412. 
whether  actual  or  constructive,  a  question  of  fact,  §  1413. 
whether  of  duration  and  character  to  sustain  a  prescription, 
a  question  of  fact,  §  1414. 
how  jury  instructed  in  such  a  case,  §  1415. 
whether  common,   mixed  or  exclusive,   a  question  of  fact, 

S  1416. 
whether  under  color  of  title,  a  question  of  law,  §  1417. 

whether  held  In  good  faith  under  such  color  of  title, 
a  question  of  fact,  §  1417. 
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F0S8BSSI0N— €ofitinu6d. 

territorial  extent  of  an  adverve  possession,  a  question  of  fact, 

§  1418. 
ouster  of  one  co-tenant  by  another,  a  question  of  fftct  S  1419. 
abandonment  of  a  prior  possession,  a  question  of  f&ct,  9  1420. 
surrender  of  title  to  a  chattel  acquired  by  adverse  posses- 

sion,  a  question  of  fact,  §  1421. 
possession  of  land  suflicient  to  affect  strangers  with  notice, 
a  question  of  fact,  8  1422. 
grantor  remaining  in  possession  of  chattel  renders  sale  fraudulent 

in  law,  S  2009. 
doctrine  that  non-deliyery  la  only  prima  facie  eyidence  of  fraud, 

S  2010. 
when  possession  delivered,  when  a  question  of  law  and  when  of 

fact,  $  2014. 
See  Dexivebt;  Non-Dkuyeet. 

POSSIBILITY  OP  INNOCENCE, 

belief  in  bare  possibility  of  innocence  disqualifies  Juror,  §  80. 

POST-DATED, 

Judge  decides  whether  check  post-dated  when  offered  in  evidence, 
I  324. 

POVBJRTY, 

of  Jurors,  not  ground  of  challenging  array,  §  83,  p.  89. 

PREVIOUS  TESTIMONY, 

report  of,  used  as  memorandum  to  refresh  recollection,  $  401. 

PRE-EMPTION, 

abandoment  of  pre-emption  claim*  when  a  question  of  law  and 
when  of  fact,  59  1441,  1442. 

PREFERENCE, 

where  evidence  equally  balanced,  disqualifies  Juror,  §  73. 

PREGNANCY, 

inspection  in  case  of  alleged  pregnancy,  §  852. 

PREJUDICE, 

as  a  ground  of  challenge,  considered,  8  72. 
against  crime,  $  73. 
against  a  particular  crime,  §  73. 

a  criminal  business,  §  73. 

a  particular  unlawful  act,  §  78. 

a  particular  class  of  actions,  t  78. 

the  defendant,  g  73. 

a  particular  defense,  §  73. 

a  party's  nationality,  g  73. 

a  party's  character,  §  73. 

socialists,  communiBts  and  anarchists,  8  73. 
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PREJUDICE — Continued. 

against  circumstantial  evidence,  does  not  disqualify  Juror, 
when,  §  75. 

objection  to  juror  for,  waived  unless  made  before  verdict, 
S  116,  p.  139. 

of  witness,  shown  on  cross-examination,  9  450,  et  seq. 

questions  creating  prejudice  but  not  affecting  credibility,  ex- 
cluded on  cross-examination,  f  468. 

PREJUDICIAL  STATEMENTS, 

a  catalogue  of  prejudicial  statements  in  argument  which  have  pro- 
duced reversals,  9  976. 

PRES^IMINARY  QUESTION  FOR  COURT, 

in  admitting  or  rejecting  evidence,  §§  318-888. 
whether  there  has  been  an  alteration  of  a  negotiable  Instrument, 
§  1400. 

PREPONDERANCE  OF  EVIDENCE. 
See  Reasonable  Doubt. 

PRESCRIPTION, 

duration  and  character  of  possession  necessary  to  sustain,  a  ques- 
tion for  jury,  §  1414. 
how  jury  Instructed  in  such  a  case>  5  1^15. 
prescriptive  right  to  carry  on  business  which  would  otherwise  be  a 
nuisance,  8  1898. 

PRESENCE  OF  COUNSEL., 

necessary,  when  additional  instructions  given,  §  2867. 

PRESUMPTIONS, 

presumption  of  prejudice  from  error,  §  406. 
of  error  in  restricting  right  of  cross-examination,  g  406. 
on  error,  that  witness  tendered  was  material,  S  682. 
of  contents  of  paper,  in  case  of  failure  to  produce,  8  794. 
of  fact,  drawn  by  jury,  §  1039. 
of  a  delivery  of  a  deed,  §  1128. 

of  the  acceptance  of  a  deed  poll  by  the  grantee,  §  1129. 
that  a  deed  was  delivered  at  the  time  when  it  bears  date,  §  1130. 
in  favor  of  the  validity  of  contracts,  §  1139. 

that  title  to  goods  does  not  pass  in  case  of  inchoate  sale,  where  any- 
thing remains  to  be  done  to  the  goods,  8  1166. 
of  payment,  from  lapse  of  time,  8  1260. 

what  will  repel  this  presumption,  8  1260. 

whether  this  presumption  repelled,  a  question  for  court  or 
jury,  8  1260. 
of  seaworthiness  in  marine  insurance,  8  1818. 

what  circumstances  raise  presumption  of  unseaworthiness, 
8  1319. 

nature  of  this  presumption,  8  1319. 
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PRESUMPTIONS— Coii«ntte<f. 

presumptions  of  law,  how  far  govern  questions  of  Intent,  §  1834. 

presumption  of  title  from  long  possession,  9  1408. 

presumption  of  fraud  in  case  of  undue  influence  by  superiors  in 

fiduciary  relation,  9  1936. 
fraud  not  presumed  but  must  be  proved,  S  1938. 
presumption  as  to  written  instructions  on  appeal  or  error,  §  2385. 
presumption  of  right  acting  on  part  of  the  jury,  9  2616. 

quantum  of  evidence  to  overturn  this  presumption,  §  2616. 
of  prejudice  from  misconduct  of  Jury,  9  2617. 
of  sanity,  99  2523-2527. 

of  intending  natural  consequences  of  act,  99  2528-2530. 
of  malice,  from  deadly  weapon,  99  2531-2533. 
of  theft,  from  possession  of  stolen  goods,  9  2534. 

PRESUMPTION  OF  INNOCENCE. 
See  Reasonable  Doubt. 

PRINCIPAL  AND  AGENT. 
Bee  AciENcr. 

PRIOR  SERVICE, 

as  a  Juror  within  a  stated  term,  a  ground  of  challenge,  |  68. 
as  Juror  in  same  or  similar  case,  disqualifies,  9  68. 

PRIORITIES  AMONG  CREDITORS, 

effect  of  delay  in  exposing  property  of  debtor  to  Judicial  sale,  9  1556. 

PRIVATE  ROAD, 

existence  of,  question  of  fact,  9  1891. 

PRIVILEGE, 

of  exemption  from  Jury  duty,  9  H* 

of  service  of  copy  of  panel,  9  17. 

of  having  special  venire  in  capital  cases,  |  2L 

of  witness  set  up  by  habeas  corpus,  9  170. 

against  subpoena  duces  tecum,  9  177. 

when  exercised  by  attorney,  9  177. 
of  witnesses,  against  arrest  and  service  of  process,  9  185. 
of  member  of  congress,  against  process  as  a  witness,  9  186. 
of  witnesses  generally  in  respect  of  questions  asked,  99  285-312. 
Judge  decides  all  questions  of  fact  involved  in  claim  of  privilege^ 

9  326. 
of  witness,  not  to  answer  criminating  question,  9  465. 
against   self-crimination,    waived    by   accused   taking  the   witness 

stand,  9  644 ;  but  see  §§  G52-655. 
commenting  on  claim  of  privilege  of  accused  on  witness  stand,  9  989, 

p.  843. 
privilege  of  party  in  a  civil  case  not  to  testify,  9  993. 
whether  failure  to  testify  may  be  alluded  to  in  argument,  |  998. 
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PRIVILEGE— Conant/ed. 

time  during  which  member  of  parliament  privileged  from  arrest, 
S  1557. 

whether  the  occasion  privileged  in  action  for  defamation,  a  ques- 
tion of  fact,  §  2037. 

whether  a  communication,  although  privileged,  was  malicious,  a 
question  of  fact,  §  2038. 

PROBABLE  CAUSE, 

importance  of  understanding,  in  actions  for  malicious  prosecution, 

§  1599. 
definitions  of,  S  1600. 

knowledge  of  defendant,  how  far  an  ingredient,  9  1601. 
may  depend  on  reasonable  grounds  of  belief,  §  1602. 
jury  how  instructed  as  to  its  meaning,  §  1603. 
consciousness  of  prosecutor  that  he  is  in  the  wrong,  §  1603. 
Judge  not  to  submit  each  particular  fact  to  Jury,  S  1604. 
malice  inferred  from  want  of,  §  1605. 

but  jury  not  bound  to  draw  the  inference,  $  1605. 
want  of,  not  inferable  from  malice,  §  1608. 
binding  over  by  a  magistrate,  evidence  of,  S  1609. 
conviction,  conclusive  evidence  of,  §  1610. 
a  question  of  law,  §  1613. 

no  matter  how  numerous  or  complicated  the  facts,  8  1614. 

origin  of  the  rule,  §  1615. 

doubts  as  to  the  propriety  of  the  rule,  §  1616. 

no  definite  rule  of  decision  as  to  what  is  probable  cause,  9  1617. 

sense  in  which  it  is  a  question  of  law,  §  1618. 

sense  in  which  it  is  a  mixed  question  of  law  and  fact,  §  1619. 
when  error  of  submitting  question  to  Jury  no  cause  of  reversal. 
§  1623. 

PROCESS, 

whether  process  and  papers  in  the  cause  go  out  with  Jury,  S  2582. 

PROFESSIONAL  SERVICES, 

jury  to  ascertain  nature  of  contract  for,  §  1109. 

PROHIBITION, 

remedy  by,  in  contempt  proceedings,  §  147. 

PROMISE, 

to  revive  debt  discharged  by  bankruptcy,  §  1267. 
to  revive  debt  barred  by  limitation,  §  1268,  et  seq. 
judge  decides  whether  promises  were  made,  such  as  will  exclude 
confessions,  §  328. 

PROMISSORY  NOTE, 

purpose  for  which  a  note  is  delivered  and  accepted,  S§  1241,  1242, 
1254,  1255. 
whether  in  satisfaction  or  as  collateral  security,  S  1254. 
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whether  in  payment  of  a  partnership  debt,  $  1254. 
whether  In  payment  pro  tan  to  of  a  note,  S  1254. 
whether  in  payment  or  purchase  of  a  note,  §  1255. 
whether  given  to  extend  time  or  as  collateral  security,  |  1241. 
whether  In  renewal  of  former  note,  {  1242. 
alterations  in,  after  delivery,  H  1399-1400. 
See  Nbooitablb  Instbumxnts. 

PROOFS, 

stipulation  to  submit  on,  construed,  S  202. 

PROOFS  OP  LOSS. 

sufficiency  of,  under  insurance  policy,  question  for  Jury,  S  1297. 
waiver  of  preliminary  proofs  of  loss,  question  for  Jury»  §  1299. 

PROPERTY. 

privilege  of  witness  does  not  extend  to  protection  of,  S  28S. 

PROPOSAL, 

for  contract,  construed  by  court  when  in  writing,  §  1114. 

PROPRIETY. 

bounds  of.  not  to  be  exceeded  on  cross-examination,  S  415. 

PROSECUTING  ATTORNEY, 

effect  of  promise  of  not  to  prosecute,  upon  privilege  of  witness, 

S  295. 
not  to  object  to  evidence  in  doubtful  cases,  9  711. 
a  discourse  concerning  his  duties  on  trials.  §  711. 
entitled  to  assistance  of  private  counsel,  §  1010. 

PROSECUTOR, 

ofTer  of.  to  settle,  not  shown  on  cross-examination,  S  454. 

PROSTITUTE, 

whether  a  woman  is  a  prostitute,  question  of  fact,  S  2159. 

court  cannot  lay  down  what  degree  of  unchastity  creates.  {  2159. 

PROTECTION, 

of  witnesses  against  arrest  and  service  of  process,  S  185. 

PROVINCE  OF  COURT  AND  JURY, 

competency  of  Juror,  a  mixed  question  of  law  and  fact,  S  118.  p.  145. 
Judge  must  decide  all  preliminary  questions  of  fact  involved  in  ad- 
missibility of  evidence.  §§  818-338. 
although  decision  would  decide  the  main  issue,  9  819. 

admissibility  of  copy  of  instrument  sued  on,  existence 
of  original  in  dispute.  9  320. 
error  to  submit  to  Jury  these  preliminary  questions  of  fact, 

9  321. 
Judge  must  be  satisfied  by  competent  proof.  9  822. 
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illustration  in   question  of  competency  of  witnesses, 
S  323. 
must  decide  questions  of  fact  involved  in  competency  of  docu- 
mentary evidence,  §  324. 
whether  witness  unable  to  attend,  so  as  to  admit  de- 
position, §  325. 
questions  of  fact  involved  In  claim  of  privilege,  §  326. 
questions  of  fact  preliminary  to  admission  of  dying 

declarations,  §  327. 
whether  threats  or  promises  were  made  such  as  will 

exclude  confession,  S  328. 
question  of  fact  necessary  to  admission  of  evidence  of 

similar  acts,  i  329. 
question  of  fact  as  foundation  for  admission  of  evi- 
dence of  usage,  S  336. 
question  of  fact  preliminary  to  determining  whether 

a  question  is  leading,  S  337. 
further  illustrations,  §  338. 
questions  of  law  for  the  court,  §§  1015-1031. 

the  ends  of  Judicial  administration,  S  1015. 

facts  ascertained,  judge  pronounces  the  conclui^on  of  law, 

§  1016. 
Judge  must  declare  law  and  not  leave  It  to  jury,  §  1017. 
questions  of  law  for  court:  questions  of  fact  for  jury,  illus- 
trations, §  1017,  n.  2. 
but  error  not  reviewed  unless  excepted  to,  S  1018. 
nor  unless  prejudicial,  {  1019. 

nor  where  Jury  decide  question  of  law  rightly,  §  1020. 
Judge  decides  all  questions  on  an  agreed  case,  §  1021. 
but  question  reserved  for  appellate  court  should  present  a 

pure  question  of  law,  §  1022. 
Judge  passes  upon  the  admissibility  of  evidence,  §  1023. 
decides  as  to  the  competency  of  witnesses,  §  1024. 
>  whether  he  may  submit  the  question  to  the  jury,  §  1025. 
not  bound  to  hear  objections  to  competency  and  suffi- 
ciency at  the  same  time,  S  1026. 
Judge  construes  the  pleadings,  §  1027. 

state  the  issues  to  the  jury,  §  1027. 
decides  whether  there  is  a  variance  between  the  plead- 
ings and  proof,  §  1028. 
Judge  decides  facts  shown  by  the  records  of  the  court,  §  1029. 
tries  issue  on  plea  of  nul  tiel  record,  §  1029. 
instructs  Jury  as  to  dates  fixed  by  records  of  court, 

§  1029. 
does  not  submit  to  them  question  whether  money  paid 

into  court,  §  1029. 
decides  fact  on  motion  for  order  nunc  pro  tunc,  S  1029. 
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withholds  from  jury  facts  admitted  or  not  disputed. 
S  1030. 
what  is  meant  by  a  mixed  question  of  law  and  fact,  8  1031. 
questions  of  fact  for  Jury,  §§  1035-1046. 

what  evidence  was  in  fact  given,  S  1035. 

knowledge  of  a  witness,  9  1036. 

weight,  probative  effect  and  sufficiency  of  evidence,  §  1037. 

subject  to  limitation  of  evidence  by  instructions,  §  1037. 

Jury  pass  upon  credibility  of  witness,  §  103S. 

rule  applicable  both  in  civil  and  criminal  cases,  $  1038. 
decide  what  inferences  of  fact  shall  be  drawn  from  other 

facts  in  evidence,  S  1039. 
decide  particular  question  or  points  of  fact,  9  1040. 
pass  on  effect  of  contradictory  admissions  previously  made. 

S  1041. 
decide  whether  a  witness  an  accomplice,  $  1042. 
pass  upon  sufficiency  of  corroborative  testimony,  §  1043. 

and  of  impeaching  testimony,  §  1044. 
decide  what  inference  is  to  be  drawn  from  failure  to  pro- 
duce evidence,  i  1045. 
make  deductions  from  the  appearance  of  witnesses,  §  1046. 
existence  and  interpretation  of  laws,  ordinances,  rules  and  customs, 
§S  1050^1061. 
Judge  interprets  written  laws,  S  1050. 
illustration  of  this  rule,  S  1051. 
declares  the  meaning  of  words  in  statutes,  §  1052. 
decides  whether   a   pretended   act  of  legislature  was  duly 

passed,  §  1053. 
interprets  foreign  laws,  §  1054. 

which  must  be  proved  as  other  facts,  S  1054. 

whether  such  proof  addressed  to  Judge  or  Jury, 
§  1054. 
decides  existence  of  municipal  ordinances,  $  1055. 
interprets  municipal  ordinances,  §  1056. 
decides  whether  such  ordinances  are  reasonable  and  there- 
fore valid,  §  1057. 
Jury  decide  existence  of  particular  usage,  §  1058. 

and  whether  the  parties  contracted  with  reference  to 

it,  §  1058. 
except  general   usages,   which  are  noticed  Judicially, 

§  1058. 
decide  extent  of  local  custom,  §  1058. 
inferences  from  course  of  dealing,  §  1058. 
mining  laws  and  customs,  §  1059. 
court  interprets  by-laws  of  private  societies,  9  1060. 
such  as  boards  of  trade,  $  1060. 
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decides  law  of  particular  case,  as  announced  by  appellate 
court,  §  1061. 
interpretation  of  private  instruments,  §  1065,  et  seq. 
generally  interpreted  by  the  court,  §  1065. 
reason  of  the  rule,  §  1066. 
error  to  submit  such  questions  to  Jury,  S  1068. 
what  instruments  the  rule  embraces,  §  1067. 
rule  where  two  or  more  instruments  are  to  be  construed  to- 
gether, §  1067. 
characterization,  interpretation  and  effect  of  wills,  §  1069. 
whether  executed  with  proper  formalities,  {  1069. 
whether  testamentary  in  character,  §  1069. 
whether  attestation  in  proper  form,  §  1069. 

but  testamentary  capacity  is  a  question  for  the 

jury,  §  1069. 
80  in  case  of  doubt  whether  it  is  a  deed  or  will, 

§  1069. 
80  whether  intended  to  cover  personal  property, 
§  1069. 
Interpretation  of  public  records,  for  the  judge,  §  1071. 
specifications  of  a  patent,  §  1070. 

whether   a   spiral   wheel    or   spiral    propeller   meant, 
§  1070. 
interpretation  of  judicial  records,  for  the  judge,  §  1071. 
validity  of  letters  of  administration,  §  1071. 
of  order  of  sale  in  orphans'  court,  9  1071. 
Interpretation  of  degree,  §  1071. 
of  an  award,  §  1071. 
interpretation  of  contracts  by  correspondence,  for  the  judge,  S  1072. 
where    correspondence    qualified    by    conduct,    question    for 

jury,  §  1072. 
observations  on  the  rule  that  the  question  is  for  the  court, 

§  1072. 
exception  to  rule,  §  1074. 
meaning  of  words  and  phrases,  usually  for  the  judge,  9  1076,  et  seq. 
warranty  in  policy  of  insurance,  §  1075. 
"insupportable,"  "outrageous,"  in  a  statute  relating  to  dlYorca^ 

§  1075. 
of  words  in  actions  for  slander,  §  1075. 
meaning  of  words  not  used  in  their  ordinary  sense,  referred 

to  jury,  §  1076. 
technical,  other  than  legal,  terms,  §  1076. 
words  used  in  particular  trades,  §  1076. 
language  of  commercial  correspondence,  §  1076. 
instances  under  this  rule,  §  1077. 
promise  to  pay  in  "cash  notes,"  S  1078. 
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view  that  Jury  must  declare  meaning  of  such  words  and  court 

expound  the  contract,  9  1079. 
technical  terms  known  only  to  experts,  §  1080. 

when  expert  testimony  called  in  to  aid  the  court,  §  1080. 
meaning  which  the  parties  have  placed  upon  their  contract, 
for  the  jury,  S  1081. 
court  to  instruct  Jury  as  to  inferences,  9  1082. 
rule  where  parol  evidence  is  required  to  explain  ambiguitleB, 

9  1083. 
admixture  of  parol  with  written  evidence  draws  the  whole 
question  to  Jury,  9  1083. 
as  where  parol  evidence  is  admitted  to  explain  a  will, 

9  1084. 
how  Jury  instructed  in  such  a  case,  §  1086. 
contract  partly  in  writing  and  partly  in  parol,  construed  by 

Jury,  9  1086. 
receipts  for  money  paid — conclusiveness  of  for  Jury,  9  1087. 
meaning  of  words  varied  by  evidence  of  usage,  question  for 

Jury,  9  1088. 
mercantile  contracts  explained  by  usages  of  trade,  question 
for  jury,  9  1089. 
instance  of  an  erroneous  instruction  under  this  rule, 
9  1089. 
correct  reading  of  written  instruments,  identity  of  words, 
legibility,  9  1091. 
generally  submitted  to  jury,  9  1091. 
sometimes  determined  by  court,  9  1091. 
reading  of  written  instruments  which  contain  blank 
spaces,  question  for  court,  9  1092. 
but  sometimes  referred  to  Jury,  9  1093. 
as  where  there  are  blanks  in  the  descriptive  calls 
of  a  deed,  9  1094. 
whether  an  instrument  sealed  or  unsealed  submitted  to  Jury,  9  1095. 

so  whether  altered  by  addition  of  seal,  9  1095. 
validity  of  written  instrument,  9  1096. 

when  determined  by  inspection,  question  for  court,  9  1096. 
when  depending  on  extrinsic  evidence,  for  jury,  9  1096. 
whether  a  contract  is  against  public  policy,  decided  by  court,  9  1097. 
inferences  from  writings  put  in  evidence  to  show  extrinsic  facts, 

question  for  jury,  §  1098. 
interpretation  of  verbal  speech  and  oral  contracts,  99  1105-1109. 
construction  for  court  if  words  unambiguous,  9  1105,  n.  2. 
existence  and  terms  of  express  contracts,  §§  1112-1143. 
in  respect  of  sales  of  personal  property,  99  1160-1189. 
in  respect  of  warranties  in  sales  of  chattels,  9S  1195-1210. 
in  respect  of  questions  arising  in  the  law  of  commercial  paper, 
99  1215-1245. 
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in  respect  of  payment,  SS  1251-12^3^ 
in  respect  of  accord  and  satisfaction,  §  1250,  et  seq. 
in  respect  of  promise  to  reviye  debt  discharged  by  bankruptcy, 

§  1267. 
in  respect  of  promise  to  reviye  debt  barred  by  limitations,  §  1268, 

et  seq. 
questions  in  the  law  of  fire,  life  and  accident  insurance,  §§  1279-1301. 
questions  in  the  law  of  marine  insurance,  SS  131S-1326. 
questions  of  authority,  agency  and  ratification,  SS  1368-1383. 
in  respect. of  the  alteration  of  written  instruments,  SS  1392-1400. 
in  respect  of  the  question  of  possession,  SS  1407-1422. 
waiver,  abandonment,  laches,  acquiescence,  SS  1435-1448. 
questions  of  identity  and  resemblance,  SS  1450-1457. 
questions  of  place,  locality,  boundary,  identity  of  land,  SS  1461-1482. 
questions  of  notice,  actual  and  constructive,  SS  1487-1503. 
description,  quality,  characterization,  SS  1507-1526. 
reasonable  time,  when  a  question  of  law  and  when  of  fact,  SS  1530- 

1566. 
province  of  court  and  jury  in  respect  of  reasonable  things,  S9  1667- 

1588. 
in  actions  for  malicious  prosecution,  SS  1595-1623. 
questions  of  law  and  fact  respecting  negligence,  SS  1661-1713. 
questions  in  respect  of  the  liability  of  carriers  and  other  bailees, 

SS  1830-1867. 
questions  respecting  nuisance  and  obstruction,  SS  1886-1925. 
in  cases  of  fraud,  SS  1930-1941. 

distinction  between  fraud  in  fact  and  fraud  in  law,  S  1930. 
court  adjudges  when  self-evident,  S  1931. 
and  where  facts  Indisputable,  S  1932. 

unless  depending  upon  a  variety  of  circumstances 

involving  motive  or  intent,  S  1933. 
or  upon  conflicting  evidence,  S  1934. 
whether  there  is  evidence  tending  to  show  fraud,  a 

question  of  law^  S  1935. 
situations  in  which  the  law  presumes  fraud,  S  1936. 
in  cases  of  undue  influence  by  fiduciary  in  a  su- 
perior position,  S  1936. 
when  fraud  declared  as  a  question  of  interpretation  of 

writings,  S  1937. 
doctrine  that  fraud  in  fact  is  not  presumed,  but  must 

be  proved,  S  1938. 
an  instruction  presenting  the  rule,  S  1839. 
fraud  in  fact  always  a  question  for  the  Jury,  |  1940. 
illustrations,  S  1^41. 
of  the  power  of  juries  as  Judges  of  the  law,  SS  2132-2149. 
jury  should  obey  and  follow  instructions  of  the  court,  S  2133,  n.  7. 
rule  in  Maryland — further  illustrations,  5  2136,  n.  34. 
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om  Judges  of  law  In  criminal  cases,  held  unconstitutional^  |  2140, 

n.  56. 
matters  of  crime,  S9  2154-2189. 
burden  never  upon  accused  to  establish  innocence — dlscnasion  of 

rule,  S  2154,  n.  4. 
of  the  power  to  order  nonsuits,  K  2225-2229. 
power  of  court  to  direct  verdict,   S§   2242-2272.     (See  DnmcniiG 

TUE  Verdict.) 
invading  province  of  Jury  In  instructions,  §S  2280-2304. 
Judge  must  not  trench  upon  province  of  Jury,  in  giving  them  cau- 
tionary instructions,  S  2420. 
nor  direct  attention  to  the  credibility  of  particular  witnesses, 
9  2421. 

PROVOCATION. 

See  MANSLArCHTEB. 

PROXIMATE  AND  REMOTE  CAUSB^ 

in  actions  for  damages  for  negligence,  §S  1676,  1677,  1678. 

when  a  question  for  the  Judge  and  when  for  the  Jury,  §§  1677, 

1678. 
where  the  evidence  fails  to  connect  the  negligence  with  tlie 
accident,  §  1678. 
whether  a  person  acted  upon  false  representation  or  upon  his  own 
knowledge,  question  for  Jury,  S  1947. 

PRUDENCE, 

in  relying  upon  fraudulent  representations,  question  for  Jury,  §  1709. 

PUBLIC  CORPORATIONS, 

members  of,  when  disqualified  as  Jurors,  §  63. 

PUBLIC  DOCUMENTS, 

proved  by  copies,  {  164* 

PUBLIC  LANDS, 

whether  location  upon  followed  up  with  reasonable  diligence*  i  1568. 

PUBLIC  OFFICE, 

abandonment  of,  a  question  of  law,  J  1444. 

PUBLIC  OFFICER. 

not  required  to  produce  public  documents  under  subpoena,  §  164. 
testifying  as  a  witness  need  not  produce  commission,  9  368. 

•'PUBLIC  PLACE," 

whether  a  place  is  a  public  place  within  the  meaning  of  a  statute, 
mixed  question  of  law  and  fact,  §  1511. 

PUBLIC  POLICY, 

question  of  for  court  and  not  for  jury,  §  1097. 

to  set  aside  verdicts,  where  there  has  been  tampering.  S  2560. 
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PUBLIC  RECORDS, 

interpretation  of,  by  the  court,  §S  1070,  1071. 

PUBLIC  ROADS. 

See  Highways. 

PUBLIC  TRIAL, 

right  of,  when  not  violated  by  excluding  spectators,  S  216. 

PUBLIC  USE, 

whether  the  use  for  which  land  taken  Is  a  public  use,  question  of 
law,  §  1508. 

PUBLIC  WHARF, 

whether  a  wharf  in  a  city  is  a  public  wharf,  question  of  fbct,  §  1516. 

PUBLISHING, 

knowledge  of  the  defendant  in  publishing  a  libel,  question  of  fact, 
§  2043. 

PURCHASE, 

whether  a  transaction  amounted  to  the  payment  or  purchase  of  a 

note,  a  question  of  fact,  §  1255. 
whether  an  act  intended  as  redemption  or  purchase,  a  question  of 

fact,  §  134S. 

PURPRESTURE, 

of  public  highways,  §S  1886,  1887. 

Q. 

QUALIFICATIONS, 

of  talesmen,  §  27. 

of  sherifT  and  deputies  summoning  talesmen,  |  27. 

QUANTUM  OF  PROOF. 

See  Evidence;  Reasonable  Doubt. 

QUANTUM  MERUIT, 

value  of  work  done  or  materials  furnished,  question  for  jury,  1 1122. 

QUESTION  RESERVEHD, 

should  present  a  pure  question  of  law,  §  1022. 

QUESTIONS  AND  ANSWERS, 

mode  of  examining  witnesses  by,  dispensed  with  in  discretion,  S  354. 

QUESTIONS  OF  FACT, 

Judges  prohibited  from  charging  on,  §  2280. 

QUESTIONS  OF  LAW  AND  FACT, 

as  to  what  questions  are  questions  of  law  and  what  are  questions 
of  fact,  see  Province  of  Coubt  and  Juby. 

QUIETING  TITLE, 

nonsuits  in  statutory  actions  to  quiet  title,  §  2236. 
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QUIT-CLAIM  DEED, 

purpoM  of  giTing,  a  Queetion  for  Jury*  S  112S. 
parol  evidence  heard  on  the  queetion*  §  112S, 

"QUOTIENT"  VERDICTS, 

when  Bet  aaide,  and  when  not,  J  2602. 

R. 
RAILWAYS, 

speed  of  railway  trains  in  cities  or  towns,  |  1711. 

RAILWAY  COMPANIES, 

reasonablenees  of  regulations  of,  question  of  law  or  tact,  |  1567. 
See  Negligence. 

RAILWAY  CROSSINGS, 

traveler  approaching,  must  look  and  listen,  1 1686. 

RAILWAY  ENGINES, 

in  the  Ticlnity  of  churches,  whether  nuisances,  i  1918. 

RAPE, 

evidence  of  previous  attempts  admissible*  S  384. 

RATIFICATION, 

generally  a  question  of  fact,  §9  1381,  1382. 

where  shipper  sends  goods  to  factor,  when,  J  1381,  n.  42. 

when  a  question  of  law,  §  1382. 

illustration  of  rule  that  It  is  a  question  of  fact,  {  1383. 

cannot  take  place  without  knowledge,  S  1447. 

READ  AND  WRITE, 

how  far  a  qualification  for  Jury  duty,  3  10. 
inability  to,  whether  a  ground  of  challenge,  t  56. 

READING, 

correct  reading  of  written  instruments,  whether  for  court  or  jury, 
9  1091. 

REAL  ACTIONS, 

view  permitted  In,  at  common  law,  |  875. 

motions  for  new  trial  In,  §S  2723,  2765. 

time  within  which  motion  for  new  trial  made,  |  274L 

REASONABLE  DOUBT, 

application  of  rule  of  to  defense  of  alibi,  S  2435. 

view  that  reasonable  doubt  of  the  presence  of  the  accused  at 

the  place  of  the  crime  acquits,  §  2436. 
view  that  an  alibi  Is  an  extrinsic  defense  as  to  which  the 
burden  Is  on  the  accused  to  establish  by  a  prepon- 
derance of  evidence,  9  2437. 
Jury  bow  instructed  where  this  view  prevails,  9  2438. 
doctrine  of,  applied  In  cases  of  circumstantial  evidence,  §§  2500- 
2519. 
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REASONABLE  DOUBT— Continued, 

burden  never  upon  accused  to  establish  innocence,  discussion  of 
rule,  §  2154,  n.  4. 

REIASONABLB  EVIDENCE  OF  NEGLIGENCE, 
doctrine  of,  §S  1668-1671. 

REASONABLE  HOURS, 

for  presenting  commercial  papers,  9  1222. 

REASONABLE  NOTICE, 

of  dishonor  of  commercial  paper,  S§  1223-1230. 

REASONABLE  THINGS, 

when  raise  questions  of  law  and  when  of  fact,  §§  1567-1588. 

reasonableness  of  the  regulations  of  railway  companies,  S  1667. 
of  the  by-laws  of  corporations,  §  1568. 
of  the  rules  of  boards  of  trade,  §  1569. 
of  fines,  services  and  customs,  S  1570. 
of  the  charges  of  boom  companies,  S  1571. 
of  contracts,  §§  1572-1577. 

limiting  the  common  law  liability  of  carriers, 

§  1573. 
prescribing  time  for  bringing  suit  against  carrier, 

§  1574. 
for  giving  notice  of  loss  to  carrier  of  live  stock, 

§  1575. 
for  claiming  damages  of  telegraphic  company, 

S  1576. 
for  giving  notice  of  loss  to  insurance  companies, 
§  1577. 
reasonable  sum  of  money  to  be  carried  in  a  passenger's  trunk, 

§  1578. 
reasonable  amount  of  baggage  for  a  passenger  to  carry,  i  1579. 
what  Is  baggage,  a  mixed  question  of  law  and  fact, 

i  1580. 
baggage  limited  to  articles  for  personal  use  or  comfort, 

§  1580. 
does  not  Include  merchandise^  |  1580. 
what  is  baggage  in  case  of  loss  of  at  public  inn,  S  1581. 
whether  cash  letters  belong  to  the  class  of  goods  which  a 

steamboat  undertakes  to  carry,  J  1582. 
difference  of  risk  in  the  carriage  of  collected  parcels,  §  1583. 
reasonableness  of  a  qualified  refusal  of  a  carrier  to  deliver, 

§  1584. 
reasonableness  of  necessaries  furnished  to  infants  and  married 
women,  §  1585. 
•     reasonable  use  of  a  right  of  way,  $  1586. 

whether  a  new  way  can  be  made  without  unreasonable  labor 
and  expense,  S  1587. 

Tbials— 253 
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REASONABLE  TIME, 

when  a  queatloti  or  law  and  when  of  fact,  SS  1S30-1566. 
general  observatlona,  {  1630. 
meajilng  of  the  words  reaconable  time,  )  1531. 
meaatng  of  the  words  in  wiittan  Instrumeuts  which  Imply  Im- 
mediate action,  i  1G32. 
immediately,  S  1532. 
Immediately  atterwarda,  1  153Z. 
Instantly,  i  1532. 
then,  ad  tunf,  {  1532. 
forthwith,  I  1532. 
U  soon  as  poBstble,  f  153£. 
on  or  about,  1  1532. 
reaaonable  time  tor  performing  a  contract  where   no    time 
BpeciBed,  i  1533. 
for  deliver;  of  goods  by  common  carrier,  question  of 

(act.  i  1534. 
other  Illustrations,  J  1536. 
for  paying  a  debt  under  contract  allowing  reasonable 

time,  i  1536. 
"unreasonable  and  vezatiouB  delay  of  payment,"  §  1537- 
parol  evidence  admissible  on  such  questions,  )  1S3S. 
reasonable  time  tor  making  a  tender,  question  of  law,  S   1539. 
rule  where  tender  to  be  made  at  a  certain  place.  $  1540. 
reasonable  time  for  the  disaffirmance  of  a  contract  obtained  by 
fraud,  t  1541. 
for  the  dlaaffirniance  of  a  contract  of  sale  for  a  breach 

of  warranty,  i  1542. 
for  the  dlsafflrmance  of  a  contract  of  an  Infant,  S  1543. 
for  the  dlsafflrmance  of  the  unauthorised  acts  of  an 

agent,  J  1544. 
for  the  return  of  money  received  under  a  rescinded 

contract,  I  1546, 
for  objecting  to  an  account  rendered,  J  1547. 
for  the  acceptance  of  an  office  or  trust  or  agency,  S  1B48, 
tor  the  acceptance  of  ebares  of  unpaid  stocti  by  a  bank- 
rupfs  assignee,  I  1649, 
reasonable  notice  to  quit  a  yearly  tenancy,  f  1550. 
reasonable  notice  of  the  discontinuance  of  a  contract  of  serv- 
ice, i  1551. 
unreasonable  delay  in  applying  for  letters  of  administration, 

3  1552. 
reasonable  time  for  removing  goods  by  executor  from  mansion 

of  testator,  }  1553. 
reasonable  time  for  removing  trespassing  cattle,  J  1554. 
reasonable  time  of  forbearance  to  bring  suit— consideration. 
f  1555. 
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REASONABLE  TIME— Continued. 

unreasonable  delay  in  exposing  property  to  judicial  sale,  as  a 
question  of  priority  among  creditors,  §  1556. 

time  during  which  member  of  parliament  privileged  from  ar- 
rest, §  1557. 

reasonable  diligence  in  following  up  location  of  public  lands, 
§  1558. 

matters  arising  in  the  course  of  judicial  administration,  $  1559. 

reasonable  time  for  holding  a  prisoner  for  re-examination, 
§  1560. 

reasonable  time  for  a  passenger  to  call  for  his  baggage  after 
transit  ended,  §  1561. 

reasonable  time  for  selling  after  distress,  S  1^62. 

unreasonable  delay  in  making  voyage  insured,  §  1563. 

reasonable  time  for  returning  goods  sold  by  sample,  {  1564. 

for  transmitting  an  inland  bill  of  exchange,  §  1565. 

for  comparison  in  setting  out  tithes,  §  1566. 

"seasonable  times"  for  doing  an  act,  S  1566. 

for  presenting  commercial  paper  for  payment  or  acceptance, 
question  of  law,  §  1215. 

for  presenting  a  bill  of  exchange  for  acceptance,  mixed  ques- 
tion of  law  and  fact,  §  1216. 

precedent  of  an  instruction  in  such  a  case,  §  1215. 

for  presenting  sight  draft  for  payment,  §§  1218,  1219. 

for  presenting  a  demand  note  for  payment,  S  1220. 

for  presenting  a  note  for  payment  in  which  no  time  of  pay- 
ment is  fixed,  §  1220. 

for  future  occupation  of  insured  premises  by  a  tenant,  ques- 
tion of  fact,  §  1295. 

for  abandoning  cargo  to  underwriters,  S  1323. 

for  ascertaining  whether  recovery  and  repair  possible,  S  1324. 

reasonable  hours  for  carrying  on  business  so  as  not  to  create 
a  nuisance,  S  1907. 

REASONABLE  VALUE, 

value  of  work  done  or  materials  furnished,  question  for  Jury,  {  1122. 

REASONABLENESS, 

reasonable  evidence  of  negligence,  §§  1667,  1670,  1671. 

question  of  reasonableness  involved  in  the  law  of  negligence,  S  1662. 

REASONS, 

when  witness  may  give  reasons  for  remembering,  §  373. 
reasons  of  animosity  developed  on  re-examination,  §  486. 
reasons  for  opinions,  developed  on  cross-examination,  §§  626,  627. 
surgeons  inspecting  body  not  to  give  reasons  for  their  conclusions, 

§  855. 
reasons  for  a  judge's  rulings  no  part  of  record,  {  2781, 
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REBUTTAL, 

plaintiff  may  reeerre  a  portion  of  his  evidence  for,  §9  345,  846. 
may  introduce  new  evidence  in,  after  defense  has  rested,  §  346. 

provided  defendant  allowed  right  of  reply,  §  S47. 
right  of  reexamination  in  rehuttal,  $  481. 

right  to  sustain  witness  whose  character  has  been  assailed  in  re- 
huttal, S  544. 
right  to  rebut  irrelevant  evidence  when  prejudicial,  }  699. 

view  that  such  right  subject  to  discretionary  control,  §  699. 

RBCALLINO  WITNESSES, 

recalling  opponent's  witness  to  put  impeaching  questions,  J  ^10. 
discretionary  to  allow  recall  of  witness  for  further  examination, 

8  849. 

to  correct  testimony,  9  35CL 

RECEIPTS, 

receipts  for  money  paid — ^meaning  of,  for  Jury,  1 1087. 

except  where  receipt  embodies  a  contract,  then  for   court, 

9  1087. 

given  by  common  carrier:  assent  of  shipper  to  conditions  of,  |  1862. 
burden  on  carrier  to  bring  notice  home  to  shipper,  9  1863. 

RECENT  CRIMES. 

referring  to  in  argument,  9  977. 

RECENT  POSSESSION  OF  STOLEN  GOODS, 

as  to  the  presumption  arising  from  the  recent,  unexplained  posses- 
sion of  stolen  goods  (with  precedents  of  instructions),  99  2534- 
2542. 

RECORD, 

must  distinctly  show  grounds  of  challenge,  9  118,  p.  145. 

that  the  jury  was  sworn,  9  H^- 

that  those  who  affirmed  were  conscientiously  scrupulous  of  taking  an 
oath,  9  119* 

when  the  only  competent  evidence  of  crime,  9  535. 

must  show  what,  touching  objections  to  evidence,  in  order  to  present 
question  for  review,  §9  703,  704. 

matters  shown  by,  the  subject  of  comment  in  argument,  9  989,  p.  843. 

Judge  passes  upon  all  facts  shown  by  records  of  court,  9  1029. 

variances  between  allegations  of  pleading  and  record,  when  explain- 
able by  parol.  §  2259. 

containing  Irrelevant  matters  in  Jury  room,  9  2577. 

in  another  action,  whether  taken  out  by  Jury,  9  2576. 

of  the  verdict,  conclusive.  9  2C35. 

motion  for  new  trial  not  necessary  to  reach  errors  on  face  of  record, 
9  2715, 
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REVCORDED  PLAT, 

Talldlty  and  sufBclency  of,  to  show  dedication*  question  for  court, 
8  1355. 

RECORDING, 

a  deed,  evidence  of  delivery,  I  1128. 

RECORDS, 

construed  by  court,  S  1067. 

public  records  so  interpreted,  §S  1070, 1071. 

Judicial  records  so  interpreted,  §  1071. 

RE-CROSS-EXAMINATION, 

allowed  in  discretion,  §  422* 

RECUSANCY, 

refusing  to  be  sworn  on  ground  of  conscientious  scruple,  §  187« 

REDEMPTION, 

whether  an  act  Intended  as  redemption  or  purchase,  a  question  of 
fact,  §  1348. 

RE-EXAMI  NATION, 

purpose  of,  §  480. 

developing  new  matter  brought  out  on  cross-examination, 

S  481. 
when  not  permitted  without  leave  of  court,  S  482. 
when  permitted  as  to  incompetent  and  Irrelevant  matters, 
S  483. 
permitted  as  to  such  matters  when  introduced  on  cross- 
examination,  §  483. 
limits  of  re-examination  as  to  previous  inconsistent  statements, 
S  484. 
illustrations,  §  485. 
re-examination  as  to  reasons  of  animosity  toward  accused, 
S  486. 

REGISTRATION, 

actual  notice  in  lieu  of  question  of  fact,  8  1488. 

REGULATIONS, 

of  corporations,  whether  reasonable,  decided  by  the  Judge,  8  1057. 
adequacy  of,  a  question  for  Jury,  8  1057. 

REFEREES, 

power  of,  to  punish  contempts,  8  130. 

right  to  open  and  close  in  proceedings  on  reports  of,  8  246. 

REFRESHMENTS, 

effect  of  furnishing  to  Jury  of  view,  8  ^07. 

Jurors  allowed.  In  modem  trials,  8  2562. 

what  if  procured  without  the  knowledge  of  the  court,  8  2568. 
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REFRESHMENTS— continued. 

or  at  the  expense  of  the  successful  party,  §  2564. 
customary  hospitality  and  civility,  9  2565. 

REJECT. 

See  Seulct. 

RELATIONS. 

of  witness,  subject  of  fair  comment  In  argument,  9  989* 

RELATIONSHIP, 

what  relation  to  a  party  disqualifies  a  Juror,  see  Consanqohtitt  and 
Affinity. 

RETI^EVANCY, 

meaning  of  this  term,  S  386. 

irrelevant  questions  put  to  medical  expert  to  test  knowledge,  §§  631, 

632. 
books  of  science  read  to  medical  experts  to  test  knowledge,  §  633. 
evidence  admitted  If  prima  facie  relevant,  9  676. 
evidence  tendered  must  be  relevant  at  time  of  tender,  9  684. 
although  a  link  In  chain  of  evidence,  9  684. 

RELIGIOUS  BELIEF, 

of  Jurors,  not  ground  of  challenging  array,  9  33,  p.  39. 

REMOVING  JURORS. 

See  Discharging  Jurobs;  Excubinq  Jubobs. 

RENEWAL. 

defined,  9  1242. 

whether  notes  are  renewals  of  former  notes  a  question  of  fact,  9  1^42. 

REPETITION, 

in  instructions,  making  a  principle  too  prominent,  condemned,  9  2331. 

REOPENING  CASE, 

discretionary  to  reopen  case  and  admit  additional  evidence,  9  348. 
discretion  not  exercised  where  evidence  knowingly  withheld, 

9  348. 
must  be  exercised  where  evidence  omitted  through  oversight, 
9  348. 

REPETITIONS. 

in  examination  of  witnesses,  checked  by  court,  9  352. 
court  may  curtail  needless,  on  cross-examination,  9  419. 
not  necessary  to  repeat  objections  to  evidence,  9  705. 

REPLEVIN, 

right  to  open  and  close  in  actions  of,  9  240. 

where  cattle  distrained  for  rent  with  avowry  of  rent  in  ar- 
rear,  9  241. 
identity  of  personal  property  in,  a  question  for  Jury,  9  1453. 
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REPLY, 

right  of  reply  to  illegitimate  argument  of  opposing  counselt  §§  987» 

988. 

REPUTATION, 

defined,  §  528. 

impeachment  of  witnesses  by  proof  of  bad,  §  520,  et  seq. 

See  Impeachment;  Chabacteb. 

REQUEST, 

necessary  to  raise  an  implied  promise,  §  1154. 
observations  on  this  proposition,  §  1155. 
when  the  request  itself  will  be  implied,  §  1155. 
such  implication  a  conclusion  of  fact,  §  1155. 

REQUESTS, 

for  instruction,  see  Instbuctions. 

RES  IPSA  LOQUITUR, 

when  negligence  inferred  from  accident,  §  1678. 

RES  JUDICATA. 

identity  of  present  and  former  Issues  for  Jury,  {  1464. 

RESCISSION, 

reasonable  time  for  disaffirmance  of  contract  obtained  by  fraud, 
§  1541. 

reasonable  time  for  rescission  of  contract  of  sale  for  breach  of  war- 
ranty, §  1542. 

reasonable  time  for  disaffirmance  by  infant  of  contract  on  coming  of 
age,  §  1543. 

reasonable  time  for  return  of  money  received  under  rescinded  con- 
tract, §  1545. 

RESCUE, 

necessity  of  taking  life  in  order  to  prevent  rescue,  question  of  fact, 

§  2177. 

RESIDENCE, 

whether  improvement  made  for,  a  question  of  fact,  t  1844. 
what  is,  a  question  of  fact  for  Jury,  §  1359. 

RETRACTION, 

of  challenge  or  acceptance  of  Juror,  §  93. 

RETURN, 

of  attachment  against  witness,  §  166. 

REVIEW, 

question  of  misconduct  of  Jury,  how  saved  for  review,  |  261S. 
See  Appeal. 

RESVOCATION, 

of  will,  a  question  of  fact,  9  1346. 


4040  INDEX  TO  VOLUMES  I  AND  IL 

[Sees.  1-1278  are  In  Vol.  I;  sees.  1274-2865  In  VoL  H.] 

RIGHT  OP  WAY, 

reasonable  uae  of,  9  15S6. 

contest  as  to  whether  a  deed  passes  a  right  of  way  as  an 
easement,  §  1587. 
whether  a  new  way  can  be  made  without  unreasonable  labor  and 
expense.  S  1687. 

RIGHTS, 

abandonment  of,  a  question  of  fftct.  {  1440. 

ROADS, 

See  Highways. 

ROLLING  MILL, 

whether  vibration  produced  by  steam  hammers  In,  a  nuisancet  1 192S. 

RONDEAU, 

whether  a  game  of  chance,  a  question  of  fftct*  8  1525. 

RULES, 

reasonableness  of,  pronounced  upon  by  the  judge,  §  1057. 
of  board  of  trade,  interpreted  by  court,  9  1060. 
See  Regulations. 

RULES  OF  PRACTICE, 
when  void,  S  205. 


SALES  OF  CHATTELS, 

whether  a  transaction  a  purchase,  or  assignment  pro  tanto  of  a 

mortgage,  decided  by  a  Jury,  §  1115. 
reasonable  time  for  returning  goods  sold  by  sample,  9  1564. 
diligence  of  purchaser  in  obtaining  possession,  §  1712. 
purchasing  goods  with  the  intent  not  to  pay  for  them,  9  1951. 
sales  of  chattels  without  possession,  fraudulent  in  law,  9  1966. 
latent  defects  in  chattels  sold,  9  1957. 

what  questions  for  the  court  and  what  for  the  jury,  99  1160-1177. 
preliminary  statement  as  to  the  law  of  such  sales,  9  1160. 
loosely  said  to  be  a  question  of  law,  9  1161. 
said  to  be  a  question  of  law  where  facts  not  controverted. 

9  1162. 
question  for  jury  where  facts  in  doubt,  9  1163. 
cases  where  ruled  as  a  question  of  law,  9  1164. 
question  drawn  to  jury  where  a  question  of  intent,  9  1165. 

rule  where  anything  remains  to  be  done  to  complete 
transfer,  9  1165. 
depends  on  the  intention  of  the  parties,  9  1165. 
whether  the  parties  intended  that  title  should  pass,  although 

something  remains  to  be  done  to  the  property,  9  1166. 
cases  where  decided  as  a  question  of  fact,  9  1167. 
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..-LS  OF  CHATTELS— Con«ntt€d. 

Illustrations  of  the  foregoing,  8  1168. 
whether  delivery  of  part  a  delivery  of  the  whole,  {  1169. 
determined  hy  the  intention  of  the  parties,  S  1169. 
illustration,  9  1170. 
whether  sale  hona  fide  and  for  value,  a  question  of  fact,  8  1172. 
whether  a  sale  was  conditional,  a  question  of  fact,  8  1172. 
instruction  as  to  an  absolute  sale  intended  as  a  pledge,  8  1173. 
whether  a  sale  and  delivery  of  chattels  were  a  part  of  one 
transaction,  question  of  fact,  8  1174. 
delivery  of  personal  property  purchased  with  land,  ques- 
tion of  fact,  8  1175. 
compliance  with  a  contract  of  sale  which  contains  the 

words  "more  or  less/'  question  of  law,  8  1176. 
nnder  what  circumstances  question  of  delivery  with- 
drawn from  Jury,  8  1171. 
how  Jury  Instructed  where  the  question  is  sale  or  no  WBle, 
9  1180. 
as  to  warranties  In  sales  of  chattels,  see  88  119&-1202. 

SAMPLE, 

reasonable  time  for  returning  goods  sold  by,  8  1664. 

SANITY, 

a  question  of  fact,  8  1624. 
See  iNSANrrr. 

SCIENTER, 

evidence  of  other  similar  acts  admissible  to  show  scienter,  88  332-836. 
In  the  owner  of  a  vicious  dog,  8  1493. 

SCINTILLA  OF  EVIDENCE, 
doctrine  of,  99  2246-2249. 

SCRUPLES. 

See  CONSGDBNTIOUS  SCBUPLES. 

SEAL, 

whether  Instrument  sealed  or  unsealed,  question  for  Jury,  8  1095. 
so  whether  instrument  altered  by  adding  a  seal,  8  1095. 
difference  between  sending  sealed  and  unsealed  instruments  to  Jury 
room,  8  2574. 

SEALED  VERDICT, 

stipulation  that  Jury  may  return  a,  8  202,  p.  228. 
See  Verdict. 

"SEASONABLE  TIMES," 

for  doing  an  act,  when  a  question  of  fact,  8  1566. 

SEAWORTHINESS. 

presumption  of,  99  1318,  1S57. 

what  evidence  overcomes  such  presumption,  99  1318,  1857. 
and  raises  presumption  of  unseaworthiness,  9  1319. 
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•SECOND  OF  EXCHANGE,  FIRST  UNPAID," 

meaning  of  this  expression,  a  question  of  law,  §  1237. 

SECONDARY  EVIDENCE, 

of  document  not  produced  on  notice,  §  771. 

party  failing  to  produce,  cannot  meet  secondary  proof  with  11^ 
proof,  §  789. 
a  contrary  view,  §  790. 
after  paper  produced,  secondary  evidence  not  admissiblep  {  791. 
what  secondary  evidence  may  be  given,  §  792. 
answer  to  notice  not  evidence,  §  793. 
as  to  incidental  and  collateral  matters  shown  by  writings,  admissible 

without  notice  to  produce,  §  796. 
secondary  evidence  of  lost  instruments,  9$  799-810. 

SEDUCTION, 

evidence  of  previous  sexual  intercourse  admissible,  S  834, 

SEIZURE, 

whether  a  seizure  of  a  vessel  was  an  act  of  war,  question  for  Jury, 
9  1325. 

SELECT, 

right  of  challenge,  a  right  to  reject  not  to  select,  9§  43,  93,  118,  120. 

no  vested  right  to  a  particular  Juror,  §  120. 

when  no  ground  of  exception  that  Juror  was  rejected,  9  120. 

not  entitled  to  demand  that  absent  Juror  be  called,  9  120,  p.  148. 

SELECTION, 

of  the  Jury  list,  9  13. 

irregularities  and  frauds  in,  9  33. 

SELF-DEFENSE, 

right  to  act  on  reasonable  appearance  of  danger,  9  2160. 

whether  appearance  sufficient  to  Justify  action,  question  of 

fact,  9  12  GO. 
bare  belief  of  danger  does  not  justify  force,  9  2160. 
assaulted  person  must  decide  at  the  peril  of  a  Jury  finding  that  he 

decided  wrongly,  9  2160. 
whether  previous  threats,  taken  in  connection  with  present  hostile 

demonstrations,  Justify  homicide,  question  of  fact,  9  2161. 
threats  unaccompanied  with  present  demonstrations,  no  Justification, 

9  2161. 
whether  the  accused  used  excessive  force,  question  of  fact,  9  2162. 

SEPARATION  OF  JURY, 

when  ground  of  new  trial  and  when  not,  9  2549. 
before  being  sworn  and  charged,  9  2550. 
after  retiring  to  consider  their  verdict,  9  2551« 
after  returning  a  sealed  verdict,  9  2552. 

SEQUESTRATION. 

of  witness,  §§  275-282. 
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SETRVICE, 

Of  venire  facias,  §  22. 
by  sherifT,  §  22. 
by  deputy,  §  22. 
in  case  of  two  sheriffs,  S  22* 
by  coroner,  §  22. 
by  elizors,  §  22. 
and  return  of  attachment,  §  166. 

SERVICE  OF  PROCESS, 

witness  privileged  against  while  attending  court,  S  185. 

SET-OFF, 

plea  of  set-ofT  as  affecting  right  of  plaintifT  to  become  nonsuit,  S  2232. 

SETTLE, 

offer  of  prosecutor  to,  not  shown  on  cross-examination,  S  454. 

SETTLED  OPINIONS, 

disqualify  Jurors,  §  78. 

SETTLEMENT, 

on  public  land,  whether  followed  up  with  reasonable  diligence, 
§  1558. 

SEVERAL  ISSUES, 

plaintiff  begins  under,  when,  9  229. 

SEVERANCE, 

reswearing  jury  after,  §  105. 

SEWERS. 

See  Municipal  Corporations. 

SEXUAL  CRIMES, 

evidence  of  previous  attempts  admissible,  9  334. 

SHAREHOLDER, 

relationship  to,  disqualifies  juror,  §  62. 

disqualified  as  juror  in  action  by  or  against  corporation,  S  67. 
but  not  employe  of  shareholder,  §  67. 

SHARES  AND  STOCK, 

reasonable  time  for  bankrupt's  assignee  to  accept  or  decline  shares 
of  unpaid  stock,  §  1549. 

SHERIFF, 

discretionary  power  of  summoning  jurors  at  common  law,  99  13,  19. 
summoning  talesmen,  must  be  qualified,  9  27. 

what  oath  to  take,  etc.,  9  27. 
not  to  interrogate  talesmen,  9  27. 

"unlndifferency"  of,  a  ground  of  challenge  to  the  array,  9  31. 
when  may  take  bail  of  attacbed  witness,  9  166. 
reasonable  time  for  conveying  debtor  to  prison,  9  1559. 
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''SHSrWERS  OR  SHOWERS," 

appointed  under  the  old  practice  to  assist  in  making  a  yiew,  {  914. 
obstructing  their  operations,  9  dl5. 
supported  by  the  power  of  the  county,  I  916. 
when  proceed  over  any  land,  §  916, 

SIDB-BAR  REMARKS. 

what  oTerlooked  in  trials,  {  982. 

SIDBWALKS. 

See  Highways;  MuinciPAL  OospORATiona. 

SIGHT  DRAFTa 

See  Nbgotiabls  Inbtbuucitts. 

SIGNATURE, 

admission  of  document  carries  with  it  proof  of  slgnatnreb  I  828. 
genuineness  of,  a  question  for  Jury,  9  1134. 

how  proved,  9  1135. 

writing  in  the  presence  of  the  jury,  {  1186. 
identity  of,  question  for  jury,  §  1455. 

SIMILAR  ACTS, 

evidence  of  similar  acts,  SS  329,  335. 

on  cross-examination,  §  441. 
evidence  of  other  transfers  on  Issue  of  fraud,  9  416b 

SIMILIA  SIMILIBUS  CURANTUR, 
rule  of,  denied  In  law,  9  428. 

SINGLING  OUT  FACTS, 

giving  undue  prominence  to  Isolated  parts  of  the  testimony  In  charg 
ing  jury,  9  2330. 

SKULL, 

of  deceased  person,  exhibited  to  jury  on  trial  for  homicide^  S  871. 

SKELETON  BILLS  OF  EXCEPTION. 
See  Bills  or  Exoeptionb. 

SLANDER, 

plaintiff  begins  In  actions  for,  S  230. 

civil  responsibility  for  words  spoken  in  forensic  debate,  9  1009. 

variances  between  allegations  and  proof  in  actions  for,  9  2260. 

SMOKE, 

when  a  nuisance  and  when  not,  9  1904. 

SOCIAL  CLUBS, 

members  of,  when  not  disqualified  as  Jurors,  §  64. 

SOCIALISTS, 

prejudice  against,  does  not  disqualify  juror,  9  78. 

SOURCE  OF  INFORMATION, 
witness  must  give,  §  389. 
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SPECIAL  CX)UNSEL, 

retained  by  private  parties  to  assist  prosecuting  attorneys,  S  1010* 

SPECIAL  DEFENSES, 

whether  the  doctrine  of  reasonable  doubt  should  be  applied  to,  §  2489. 

SPECIAL  FINDINGS, 

of  fact  by  the  Judge,  §  2658. 
under  the  New  York  practice,  §  2659. 

request  for  special  findings  under  the  Indiana  statute,  §  2660. 
the  practice  of  submitting  special  interrogatories  to  Jurors,  9§  2667- 
2702. 

historical,  §  2667. 

statutes,  §  2668.  • 

special  findings  differ  from  special  verdicts,  8  2669. 

object  of,  §  2670. 

practice  in  courts  of  chancery,  9  2671. 

submission  compulsory,  §  2672. 

court  may  submit  of  its  own  motion,  §  2673. 

when  request  made,  §  2674. 

how  made,  §  2675. 

must  be  conditional,  S  2676. 

answers  without  general  verdict,  §  2677. 

additional  interrogatories,  §  2678. 

directing  the  verdict — demurrer  to  evidence — ^nonsuit,  8  2679. 

record  of  submission,  §  2680. 

form  of  interrogatories.  §  2681. 

an  objectionable  practice  considered^  §  2682. 

in  criminal  cases,  9  2683. 

objection  to  form,  9  2684. 

Jury' must  answer,  9  2685. 

Jury  excused  from  answering,  9  2686. 

amendment:  fuller  answer,  9  2687. 

withdrawing  interrogatories,  9  2688. 

to  be  signed  by  the  foreman,  9  2689. 

constitute  part  of  the  record,  9  2690. 

what  if  inconsistent  with  general  verdict,  8  2691. 

what  if  antagonistic  to  each  other,  9  2692. 

rule  of  interpretation — presumption,  9  2693. 

findings  that  may  be  disregarded,  9  2694. 

findings  construed  as  an  entirety,  9  2695. 

motion  for  judgment  upon,  9  2696. 

example  of  insufficiency  of  answers,  9  2697. 

venire  de  novo,  when  awarded,  9  2698. 
■  curing  error  in  record,  9  2699. 

several  findings  Inconsistent  with  general  verdict  on  one  of 
several  paragraphs  of  complaint,  9  2700. 

new  trial,  9  2701. 

Judgment  on  appeal,  9  2702. 
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SPECIAL  INTERROGATORIES  TO  JURIES, 

as  to  the  grounds  of  their  finding,  9§  2621,  2667. 
See  Special  Findikgb. 

SPECIAL  JURY. 

description  of,  S  7. 

talesmen  summoned  in  case  of,  S  28,  p.  31. 

challenging  the  polls  of,  §  97. 

no  right  of  peremptory  challenge  in  impaneling,  i  42. 

SPECIAL  VERDICTa 
See  Verdicts. 

SPECIFIC  ACTS, 

of  witness,  how  far  inquired  into  on  cross-examination,  {§  ^^S,  474. 
not  inquired  into  for  impeachment,  S  524. 
See  Chabactes. 

SPECIFICATIONS. 

of  a  patent,  sufficiency  of,  question  for  Jury,  S  1457. 

SPECTATORS, 

exclusion  of,  from  court  room,  when  not  a  violation  of  right  of 
public  trial,  §  216. 

STABLES, 

not  nuisances  per  se,  S  1913. 

STAMP. 

Judge  decides  whether  bill  of  exchange  is  inland  or  foreign  with 
reference  to  question  of  stamp'.  §  324. 

STANDING  JURORS  ASIDE, 
practice  of,  §  43. 

history  and  nature  of  this  right,  {  49. 
practice  retained  in  some  American  Jurisdictions,  S  49. 

STATE, 

boundary  of.  how  far  a  question  of  fact,  §  1482. 

STATEMENT. 

See  Unsworn  Statement  of  Accuskd. 

STATEMENT  OF  THE  CASE. 

motion  for  new  trial  on,  §  2763. 

STATE'S  ATTORNEY. 

See  Prosecuting  Attorney. 

STATING  THE  TESTIMONY, 

jurisdictions  in  which  judges  allowed  to  state  the  testimony,  SS  2281, 

2282. 

STATION  AGENT. 

authority  of  railway  station  agent,  when  question  of  law.  $  1377, 
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STATUTES, 

relating  to  selection  of  Juries,  directory,  §§  13,  113. 

touching  selection  of  jury  list,  directory,  §  33. 

relating  to  drawing  panels  of  jurors,  directory,  §  34. 

prescribing  time  of  drawing  jury,  directory,  §  37. 

prescribing  details  of  impaneling  juries,  directory,  §  88. 

removing  common-law  disqualifications  of  jurors,  §  82. 

effect  of,  preventing  answer  from  being  used  against  witness,  §§  293, 

294. 
compelling  parties  to  testify,  effect  of,  on  privilege  of  witness,  §  301. 
British  statutes  concerning  view  of  places  out  of  court,  §§  876,  877, 
878. 
construction  of,  §  879. 
practice  under,  §  880. 
American  statutes  on  the  same  subject,  §§  881,  882. 
prohibiting  the  limiting  of  time  of  argument,  §  929. 
judge  decides  meaning  of  words  in,  §  1052. 

decides  whether  a  pretended  act  of  the  legislature  was  duly 

passed,  §  1053. 
resorts  to  record  of  legislature  for  evidence,  §  1053. 
requiring  instructions  to  be  given  in  writing,  mandatory,  §  2375. 
interpretation  of  statutes  which  require  the  judge  to  give  or  refuse 
the  instructions  asked  without  qualification,  §  2384. 
whether  explanatory  instructions  permissible  under  such  a 
statute,  §  2384. 
statutes  as  to  what  jurors  may  take  to  their  rooms  on  retiring, 

§§  2595,  2596. 
statutes  as  to  affidavits  of  Jurors  when  verdict  obtained  by  lot,  §  2603. 

STATUTE  OF  FRAUDS, 

effect  of  statute  requiring  stipulations  of  counsel  to  be  in  writing, 
§  200,  p.  224. 

nature  of  oral  promise  to  pay  debt  of  another,  determined  by  Jury, 
§  1109. 

Jury  to  determine  whether  oral  agreement  was  for  sale  or  the  per- 
formance of  services,  §  1109. 

whether  undertaking  original  or  collateral,  question  for  jury,  §  1121. 

whether  consideration  for  forbearance  was  the  acceptance  of  a  prom- 
ise to  pay  debt  of  another,  a  question  of  fact,  §  1137. 

whether  a  written  promise  was  founded  upon  an  illegal  considerar 
tlon,  a  question  of  fact,  §  1138. 

in  relation  to  sales  of  personal  property,  §  1160,  et  seq. 

STATUTE  OF  LIMITATIONS, 

criminal  prosecution  barred  by,  privilege  of  witness  gone,  §  293. 
promise  to  pay  a  barred  debt,  §  1268. 

submitted  to  Jury  on  evidence,  §  1269. 

where  secret  fraud  alleged,  §  1269,  n.  8. 

what  indebtedness  referred  to  in  new  promise,  §  1270. 
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STATUTE  OF  LIMITATIONS-<7on«nttC«f. 

part  payment  to  take  a  debt  out  of  the  statute,  §  1271. 
payment  of  Interest  by  one  not  liable  on  principal  of  mortgage  In- 
debtedness will  not  toll  the  statute,  S  1271,  n.  12. 
payment  of  interest  by  grantee  who  has  assumed  payment  of  prin- 
cipal will  not  toll  statute  as  to  surety,  S  1271,  n.  12. 
right  of  the  creditor  to  apply  the  payment,  §  1272. 
which  debt  intended,  where  there  are  several,  §  1273. 

STATUTORY  DUTIES. 

violation  of,  negligence  per  se,  S  1672. 

STEAM  HAMMERS, 

whether  vibration  produced  by,  a  nuisance,  8  1928. 

STEAM  WHISTLES, 

not  per  se  nuisances,  S  1920. 

but  may  become  such  under  circumstances,  §  1920* 

STEAMBOAT, 

what  is  an  appurtenance  to  a  steamboat,  question  of  fact,  {  1618. 
undertaking  of,  to  carry  "cash  letters,"  §  1582. 

STENOGRAPHER, 

stipulation  that  notes  of,  may  be  used  as  evidence,  §  202. 
reading  from  notes  of  official  stenographer  in  argument,  §  991« 

STENOGRAPHIC  NOTES, 

not  primary  evidence  unless  official,  9  604. 

STENOGRAPHIC  WRITINGS, 

may  be  used  as  memoranda  to  refresh  recollection,  9  401,  subsec  1. 

STEP-SON. 

living  with  step-father,  promise  to  pay  for  services  not  Implied, 
9  1157. 
whether  such  promise  exists,  a  question  of  fact,  9  1157. 

STEREJOSCOPIC  VIEWS. 

may  be  used  on  trial.  9  869. 

STIPULATIONS. 

effect  of.  as  to  offers  of  evidence.  9  361. 

setting  aside,  on  ground  of  mistake.  9  361. 

apply  to  future  trials,  §  361. 

as  to  what  absent  witness  will  testify  to,  effect  of,  9  361. 

extent  of  authority  of  attorney  to  make,  9  190,  et  seq. 

what  stipulations  may  be  made  by  counsel,  9  19L 
what  may  not  be  made.  9  192. 
binding  nature  of  such  stipulations,  9  193. 
have  the  force  of  contracts.  9  193. 
that  is.  if  entered  of  record.  9  193. 
what  if  not  entered  of  record,  but  acted  upon.  9  193. 
fairness  and  reasonal ieness  required  in,  9  193. 
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STIPULATIONS— OonrtnttCd. 

Betting  aside  and  relieving  against,  §  194. 

on  grounds  of  fraud,  collusion,  accident,  surprise,  etc* 

S  194. 
on  grounds  of  mutual  mistake,  §  194. 
order  setting  aside  appealable,  §  194. 
that  several  causes  shall  abide  event  of  one,  8  19S« 
that  a  party  may  take  judgment,  §  196. 
of  State's  attorney,  when  binding,  S  198. 
that  a  forfeiture  shall  be  set  aside,  §  198. 
cannot  confer  Jurisdiction,  §  199. 
how  far  binding,  when  made  verbally,  S  200. 
binding  if  acted  upon,  §  200. 

not  enforced  for  long  and  unexplained  delay,  §  200. 
statutes  requiring  stipulations  of  counsel  to  be  in  writing,  S  200. 
interpretation  of  various  stipulations  and  agreements,  §  202. 
of  counsel,  extending  time  of  filing  bill  of  exceptions,  §  2813. 

STOCKHOLDER. 

See  Cobfobation;  Shabeholdeb;  SuBSCBipnoir. 

STOLEN  GOODS, 

as  to  the  presumption  arising  from  the  recent  unexplained  posses- 
sion of  stolen  goods  (with  precedents  of  instructions),  SS  2634- 
2542. 

STREET  COMMISSIONER, 

authority  of,  to  bind  city  by  making  repairs,  S  1876. 

STREET  PROCESSION, 

when  a  nuisance  and  when -not,  S  1900. 

STREETS. 

See  Highways;  Municipal  Cobpobations. 

STRIKING  OUT, 

answer  of  defendant  who  fails  to  appear  as  witness,  S  179. 
striking  out  and  withdrawing  evidence  improperly  admitted,  88  716, 
723. 

power  to  strike  out  discretionary,  §  715. 

proper  when  admitted  under  mistake  of  fact,  8  715. 

exercised  at  any  time  before  submission  of  cause  to  Jury,  8  71S. 

motion  to  strike  out  addressed  to  discretion,  8  716. 

right  to  strike  out  and  rebut,  §  716. 

striking  out  where  offer  to  connect  not  fulfilled,  8  717* 

mere  exception  not  available  in  case  of,  §  717. 

motion  to  strike  out  irresponsible  answer,  8  718. 

objection  waived  if  motion  not  made,  §  718. 

and  subsequently  addressed  to  court's  discretion,  §  718. 
motion  to  strike  out  all  the  testimony  of  a  witness,  f  719. 
Tbials — 2  A 
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STRIKING  OUT— Conrtnaed. 

striking  out  the  plaintlfrs  eTldence  at  the  close  of  his  case,  §  720. 
right  of  a  party  to  withdraw  evidence,  S  722. 

Tlew  that  such  a  motion  is  addressed  to  court's  diacretioii, 
S  722. 
whether  error  of  admitting  incompetent  testimony  cured  1^  with- 
drawing it,  §  728. 

STRUCK  JURY. 

See  Special  Jubt. 

STTIiB, 

appellate  courts  will  not  prescrihe  style  and  manner  to  trial  eonrta, 
8  240S. 

SUBPOBNA* 

for  witnesses,  descrihed,  8  167. 

particularity  in,  9  168. 

when  Issued  in  blank,  8  158. 

disobedience  of,  a  contempt,  8  168. 

right  to  this  process,  8  169. 
whether  issued  to  member  of  legislature  in  first  instance,  8  IM 

SUBPOENA  DUCES  TECUM, 

description  of  this  writ,  8  175. 

ordinary  form  of,  8  175. 

particularity  in  describing  documents  intended,  8  176. 

not  Issued  for  other  material  objects,  89  175,  865. 

contempt  to  withdraw  documents  produced  under,  9  175. 
not  a  contempt  to  fail  unless  reasonable  time,  §  175. 
contempt  to  refuse  to  furnish  office  copies  under,  8  176. 
use  of,  in  obtaining  discovery,  9  176. 

to  compel  officers  of  corporation  to  produce  corporate  records,  S  176. 
when  witness  privileged  against,  9  177. 
when  attorney  privileged  against,  9  177. 
power  to  compel  production  of  documents  by  means  of,  9  301. 
not  issued  to  bring  chattel  into  court  for  inspection,  9  865. 
a  substitute  for  other  methods  of  compelling  discovery^  9  730. 
extent  of  the  writ  at  common  law,  8  730. 
efficacy  enlarged  under  Judiciary  act  of  1789,  9  730. 

SUBMISSION, 

stipulation  to  submit  on  proofs,  effect  of,  9  202. 

SUBORNATION, 

attempts  to  suborn  other  witnesses  shown  on  cross-examinatiwn, 
9  453. 
whether  foundation  laid  by  interrogating  witness,  8  468. 
subject  of  fair  comment  in  argument,  99  988,  989. 

SUBSCRIBING  WITNESSES. 

objection  to  document  for  want  of  proof  by,  when  made,  8  824. 
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SUBSCRIPTION, 

to  capital  stock  of  railway  company,  whether  under  charter  or  gen- 
eral law,  ascertained  by  jury,  §  1115. 

meaning  of  condition  under  which  subscription  made^  ascertained 
by  Jury,  §  1115. 

SUBSEQUENT  PURCHASER  W^ITH  NOTICE, 

whether  a  person  is,  question  of  fact,  S  1489. 

SUBSTANTIAL  OPINIONS, 
disqualify  Jurors,  §  78. 

SUFFICIENCY  OF  EVIDENCE, 

objections  grounded  on,  not  made  at  same  time  with  objections  to 

competency,  §  1026. 
E  question  for  the  jury,  S  1037. 

SUMMARY  PROCEEDINGS, 

against  witnesses  for  non-attendanco»  8  178. 

SUPERIOR  COURTS  OF  RECORD, 
what  are,  §  128. 

SUPERSEDEAS, 

right  to  open  and  close  in  statutory  proceeding  for,  |  250. 

SUPPRESSION  OF  EVIDENCE, 

inferences  to  be  drawn  from,  a  question  for  Jury,  9  1045. 

SUPREME  COURT, 

former  decisions  of,  in  same  case  not  read  to  Jury  in  argument,  |  948. 
power  of  juries  to  overrule  decisions  of,  §  2140. 

SURETY, 

for  costs,  when  disqualified  as  juror,  9  65. 

for  appearance,  when  so  disqualified,  §  65. 

when  disqualified  as  juror  in  suit  against  principal,  §  67. 

whether  undertaking  original  or  collateral  so  as  to  discharge  surety, 

question  for  Jury,  §  1121. 
authority  to  give  notice  on  behalf  of  principal  to  proceed  against 

surety,  §  1374. 

SURFACE  W^ATER. 

See  Municipal  Cobpobations. 

SURGEONS, 

inspection  by,  substituted  for  jury  of  matrons,  9  852. 

SURRENDER. 

See  Abandonment. 

SURVEY, 

construction  of  calls  of,  matter  of  law,  S  1469. 

actual  position  of  the  line  of  boundary,  question  of  fact,  S  1469. 
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SURVEY — Continued, 

conclusiveness  of  marked  comers  and  lines  in*  question  of  fact 
§  1470. 

SUSPENSION  OF  ATTORNEY. 
See  ArroBMKT. 

SUSPICION, 

whether  an  Instrument  so  altered  as  to  excite  suspicion,  a  question 

of  fact,  §  1399. 
witness  not  allowed  to  detail  his  suspicions,  §  877. 

SUSTAINING  CREDIT  OP  WITNESSES. 

whether  specific  acts  called  out  on  cross-examination,  S  624. 
methods  of  corroborating  and  sustaining  impeached  and  discred- 
ited witness,  §§  541-582. 
right  to  introduce  corroborating  testimony,  §  541. 
witness'  own  evidence  as  to  corroborating  facts,  §  542. 
oorroboration  by  additional  evidence  of  the  facts  testified  to, 

§  543. 
right  of  corroboration  where  witnesses  are  assailed  in  re- 
buttal, S  544. 
in  cases  where  testimony  of  one  witness  is  insufficient,  §  545. 
in  cases  of  accomplice  testimony,  S  546. 

parties  to  an  Incestuous  intercourse,  §  547. 
by  what  evidence  accomplices  corroborated,  9  548. 
cannot  corroborate  each  other,  $  648. 
corroborated  by  writings,  S  648. 
by  books  and  business  memoranda,  S  548. 
by  evidence  of  previous  consistent  declarations,  §  549. 
general  rule  that  supporting  testimony  not  testimony  in  chief, 
S  550. 
that  mere  contradiction  among  witnesses  does  not  admit 

such  testimony,  S  550. 
that  mere  contradiction  does  not  admit  evidence  of 

good  character,  S  550. 
or  evidence  of  previous  consistent  statements,  S  550. 
right  to  sustain  by  proof  of  good  character,  S  651. 

right,  exists  where  direct  impeachment  has  been  at- 
tempted, §  551. 
and  even  where  character  has  been  questioned  directly 

or  indirectly,  §  551. 
view  that  any  species  of  assault  on  credibility  lets  in 
evidence  of  good  character,  §S  552,  554. 
such  as  a  severe  cross-examination,  §  552. 
or  contradiction  on  an  immaterial  point,  §  552. 
or  evidence  disproving  material  facts,  S  552. 
or  evidence  that  witness  has  been  suborned,  §  552. 
or  mere  contradiction  among  witnesses,  SS  562, 
554. 
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SUSTAINING  CREDIT  OF  WITNESSES— Con^nwed. 

.  reasons  for  this  view,  §  553. 
contrary  view  that  evidence  of  good  character  Is  ad- 
missible only  where  character  is  assailed,  §  555. 
sustaining  testimony  admissible  where  witness  has  com- 
mitted an  offense  affecting  his  character,  S  556. 
competent  to  show  subsequent  good  character, 

§  556. 
competent  to  show  good  character  for  veracity. 

etc.,  §  556. 
not  competent  to  show,  against  record,  Innocence 
of  crime,  §  556. 
contrary  and  confusing  views,  §  557. 
where  third  parties  have  accused  witness  of  swearing 
falsely,  §  558. 
sustaining  character  of  deceased  subscribing  witness,  SS  559, 

560. 
sustaining  character  of  witness  who  is  a  stranger,  S  561. 
sustaining  character  of  deaf  and  dumb  prosecutrix,  §  562. 
laying  foundation  for  examination  of  sustaining  witness,  §  663. 
what  questions  after  foundation  laid,  $  563. 
whether  he  would  believe  the  impeached  witness  on 
oath,  S  563. 
negative  evidence  of  character,  §§  564,  565. 
distance  of  time  and  place,  S  566. 
right  to  impeach  impeaching  witnesses,  S  667. 

how  far  reci  iminatlon  carried,  §  567. 
cross-examination  of  sustaining  witnesses,  S  568. 
re-examination  of  sustaining  witnesses,  §  569. 
rule  in  Georgia  as  to  what  sustaining  witness  must  swear  to, 

§  570. 
sustaining  by  evidence  of  prior  consistent  declarations,  §  571, 
et  seq. 
general   rule  that  declarations  out  of  court  not  ad- 
missible to  sustain  declarations  in  court,  §  571. 
that  testimony  of  same  witness  on  former  occasion  not 

admissible,  S  571. 
that  prior  declarations  not  admissible  to  sustain  wit- 
ness impeached  for  defect  of  understanding  and  re- 
ligious belief,  §  571. 
old  rule  that  former  consistent  declarations  may  bo 

shown  in  corroboration,  §  572. 
this  rule  explained  and  illustrated,  §  572. 
this  rule  now  discarded,  §  572. 

rule  that  witness  impeached  by  previous  Inconsistent 
statements  not  sustained  by  previous  consistent 
statements,  §  573. 
this  rule  supported  by  the  weight  of  authority, 
§  573. 
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SUSTAINING  CREDIT  OF  WITSESSKS— Continued, 

illustratedp  {  573. 
recognized  exceptions  to  it,  §  574. 

similar  statements  when  imputed  motiTes 

did  not  exist,  §  574. 
confession  of  accomplice  before  offer  of  im- 
munity, §  674. 
change  of  relation  not  necessary  to  admit 

such  evidence,  $  675. 
exception  in  case  of  fabrication  of  recent 

date,  §  576. 
exception  as  to  statements  made  Immedi 

ately  after  the  occurrence,  §  577. 
such  as  immediate  outcry  in  case  of  rape, 

§  677. 
such    declarations    not    admissible    vhen 
made    subsequent   to    the    inconsistent 
statements,  S  578. 
contrary  rule,  that  witness  impeached  by  contradictory  state- 
ments may  be  confirmed  by  consistent  statements, 
§  579. 
different  statements  of  this  rule,  §  679. 
View  that  such  evidence  is  admissible,  no  matter  how 

witness  discredited,  §  579. 
view  that  the  consistent  statements  need  not  have  been 

made  prior  to  Inconsistent  statements,  S  579. 
where  witness  testified  less  positively  on  a  previous 

trial,  S  580. 
distinction  between  the  case  where  the  previous  incon- 
sistent declarationis  are  established,  and  where  they 
are  left  in  dispute,  §  581. 
general  character  not  supported  by  evidence  of  previous  con- 
sistent declarations,  §  582. 
contrary  view,  S  579. 
rule  where  a  party  testifies  in  his  own  behalf,  §  682. 
sufficiency  of  sustaining  testimony,  a  question  for  jury,  g  1043. 

SWEARING  THE  JURY, 

whether  sworn  singly  or  in  a  body,  S  104. 

better  practice  not  to  swear  until  panel  full,  g  104. 
time  of  swearing,  §  105. 
reswearing,  S  106. 

in  case  of  a  severance,  §  106. 
in  case  of  an  amendment  of  the  pleadings,  S  106. 
swearing  for  the  term,  $  107. 
form  of  the  oath,  §  108. 

in  particular  cases,  §  109. 

on  executing  writ  of  Inquiry,  §  109. 
in  suits  on  penal  bonds,  §  109. 


I 
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SYSTEM, 

evidence  of  other  similar  acts  admissible  to  show  system,  S  332, 
et  sea» 

T. 

TALESMEN, 

list  of,  not  served  on  accused,  §  18. 
called  to  supply  absentees,  §S  18,  23,  27. 

TAMPERING, 

and  interfering  with  witnesses,  §  180. 
with  jurors — embracery,  §  2560. 

by  prevailing  party  always  avoids  verdict,  S  2560. 

by  his  friends  likewise,  §  2560. 

TAX-PAYER, 

not  a  tax-payer,  a  ground  of  challenge,  S  68. 
who  is  a,  §  53. 

TECHNICAL  LANGUAGE, 

instructions  should  not  be  couched  in,  {  2827. 

TELEGRAPH  COMPANIES, 

reasonableness  of  stipulation  as  to  time  of  making  reclamation, 
§  1576. 

TELEGRAPHIC  DISPATCHES, 

use  of  in  evidence,  §{  838,  839. 

original  is  dispatch  sent,  not  dispatch  received,  §  839. 
proof  of  destruction  and  secondary  evidence,  S  838. 
dispatch  received  not  evidence  of  dispatch  sent,  §  839. 
TENANT, 

when  disqualified  as  Juror  in  suit  against  landlord,  {  67. 

TENANTS  IN  COMMON, 

ouster  of  one  co-tenant  by  another,  a  question  for  jury,  S  1419. 

TENDENCY  TO  COMMIT  CRIME, 

evidence  of,  not  admissible  against  prisoner,  g  330. 
tendency  of  dog  to  kill  sheep,  §  331. 

TENDER, 

time  for  making,  question  of  law,  §  1539. 

what  obligation  incumbent  on  party  making  tender,  §  1539. 

of  money,  must  be  made  a  sufficient  time  before  midnight  to  receive 

and  count,  S  1539. 
of  goods,  a  sufficient  time  before  midnight  to  receive  and  examine, 

S  1539. 
7uU  where  tender  is  to  be  made  at  a  particular  place,  $  1540. 

tufficient  if  party  receiving  tender  be  at  the  place  a  conven- 
ient time  before  sunset,  §  1540. 
tf^t^nctlon  between  cases  where  tender  is  to  be  made  any- 
^hf»re  ptid  to  b«  ffJidp  at  r  particular  place,  §  1540. 
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TBNDBRS  OF  EVIDENCE, 

of  the  manner  of  tendering  evidence  in  court,  SS  675-687. 
tenders  of  documentary  evidence  how  made  at  trial,  S  81S. 

TENEMENT  HOUSES, 

nuisances  in,  S  1903. 

TERM, 

bill  of  exceptions  not  filed  after  lapse  of,  excluded,  eta,  S  2811. 

TERMINATION  OP  VOYAGE, 

in  marine  insurance,  question  of  fftct»  I  1321. 

TESTAMENTARY  CAPACITY, 
a  question  of  fact,  8  1524. 

TESTAMENTARY  WRITINGS, 

construed  by  court  unless  latent  ambig:uity,  {  1069. 
See  Wills. 

TESTIMONY, 

jurisdictions  in  which  judges  allowed  to  state  testimony,  SS  2281, 
2282. 

TEXAS. 

rule  as  to  abuse  of  right  of  argument  restated  in,  §  968. 
rule  under  Texas  statute  as  to  instructing  juries,  §  2284. 

THREATS, 

judge  decides  whether  threats  were  made  which  will  exclude  con- 
fessions, §  328. 
previous  threats  of  witness  admissible  in  impeachment,  |  499. 
See  Self-Defensb. 

TIME, 

consumed  in  examination  of  witnesses,  limited  by  court,  §  352. 

witness  may  state  whether  there  was  time  enough  to  do  an  act,  §  379. 

remoteness  of  time  in  respect  of  reputation  of  impeached  witness. 
S  526. 

time  of  objecting  to  evidence,  §  700. 

notice  to  produce  papers  at  trial  served  what  length  of  time  before 
trial.  §§  782,  783,  784. 

limiting  time  of  argument,  S§  923-925. 

time  within  which  a  sea  voyage  should  be  performed  in  marine 
insurance,  S  1320. 

time  when  the  alteration  of  a  written  instrument  took  place,  ques- 
tion of  fact,  §§  1393,  1394. 

time  within  which  motion  for  new  trial  made,  S§  2735-2742. 

computation  of,  in  regard  to  making  motions  for  new  trials,  g  2742. 

time  of  filing  bill  of  exceptions,  S  2811,  et  seq. 

TINSMITH, 

business  of,  when  a  nuisance,  §  1906. 
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TITLE, 

developing  title  In  ejectment  on  cross-examination,  B  439. 
possession,  when  evidence  of,  {  1407. 
long  possession  relaxes  strict  evidence  of,  §  1408. 
surrender  of  title  to  a  chattel  acquired  by  adverse  possession,  ques- 
tion for  jury,  §  1421. 
new  trials  as  of  right  in  actions  to  try  title  to  land,  9  2765. 

TORT, 

when  a  party  may  waive  tort  and  sue  in  assumpsit,  g  1149. 

TOUCH, 

when  constitutes  an  arrest,  and  when  not,  §  1363. 

TRADE-MARK, 

how  far  privileged  from  disclosure,  S  303. 

TRADE  SECRETS, 

how  far  privileged  from  disclosure,  9  803. 

TRANSCRIPT  OF  RECORD, 

repeating  in  bill  of  exceptions  writings  already  in  transcript,  |  2796. 

TRAVELER, 

failing  to  look  and  listen  at  railway  crossing,  9  1686. 
See  Municipal  Corpobations. 

TRESPASS, 

plaintiff  begins  in  actions  for,  $  230. 

distinction  between  actions  for,  and  actions  for  malicious  prosecu- 
tion, 9  1596. 

TRESPASS  OF  MAYHEM, 

inspection  in  case  of,  §  850. 

TRESPASSING  CATTLE, 

reasonable  time  for  removing,  after  notice,  1 1554. 

TRIAL. 

protracted  during  the  whole  night,  {  207. 
restraining  dramatic  incidents  in,  §  208. 

allowing  persons  to  sit  in  court  and  weep,  $  208. 
allowing  one  not  an  attorney  to  appear,  §  209. 
calling  an  attorney  to  preside,  S  211. 

effect  of  judge  retiring  from  the  bench  without  suspending  proceed- 
ings, §  212. 
change  of  judges  during  trial,  S§  212,  213,  214. 

who  to  sign  bill  of  exceptions  in  such  case,  §  214. 
second  trial  may  take  place  before  the  same  judge,  S  215. 
when  exclusion  of  spectators  not  a  violation  of  the  right  of  public 

trial,  §  216. 
prejudicing  the  minds  of  the  jury,  §  218. 

complaining  of  consumption  of  time  by  counsel,  9  218. 
remarks  indicating  opinion  as  to  facts,  §  219. 
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TRIAL — Continued. 

right  to  open  and  close,  |  226,  et  seq. 
In  ordinary  actions,  §§  226-233. 
in  special  proceedings,  SS  236-260. 
certain  special  rules,  S§  263-269. 
at  what  stage  of  trial  Tlew  granted,  §  908. 

TRIAL  BY  INSPECTION, 

as  to  the  inspection  of  persons  and  things  in  conrt,  SS  850-OT2. 

TRIAL  BY  JURY, 

constitutional  right  of  in  the  Federal  courts,  S  2226. 

provisions  of  State  constitutions  guaranteeing  this  right,  |  2226. 

TRICKS  OF  ADVOCACY, 

what  overlooked  in  trials,  §  982. 

TRIORS, 

decision  of,  not  reviewable,  §§  40,  76,  99,  p.  112, 

challenges  to  the  favor  tried  by,  §  62. 

use  of  triors  genera' >  abolished,  §  62. 

common-law  practice  of  appointing  triors  of  challenges  to  ttie  faTor. 

§99. 
try  challenges  for  actual  bias,  when,  S  99. 
who  appointed  as,  S  99,  p.  111. 
what  oath  administered  to,  §  99,  p.  ill. 
court  as  a  substitute  for  triors,  {  99,  p.  112. 

decides  on  admissibility  of  evidence  before  triors,  S  93,  p.  112. 
triors  decide  according  to  "discretion  and  conscience,"  g  99,  p.  112. 
their  decision  conclusive,  §  99,  p.  112;  §S40,  76. 
if  they  disagree,  additional  triors  sworn,  §  99,  p.  112. 
court  as  a  substitute  for  triors,  §  100. 

determination  of  facts  not  reviewable  on  error,  J  100. 

when  rejection  of  testimony  reviewable,  §  100. 

form  of  challenge  in  such  case  immaterial,  g  100. 
TRUST, 

created  by  parol,  question  for  Jury,  §  1362. 
reasonable  time  for  accepting  a  trust,  §  1648. 

TWELVE, 

regularly  Jury  consists  of  twelve  men,  g  8. 
what  if  more  than  twelve,  §  4. 
what  if  record  contradictory  as  to  number,  g  8. 
waiver  of  right  to  jury  of  twelve,  g  6. 

U. 
UNCONDITIONAL  OPINIONS, 
disqualify  jurors,  g  78. 

UNDERSTANDING, 

witness  not  allowed  to  give  his,  g  378. 

of  parties  to  oral  conversation  or  contract,  determined  by  jury, 
g§  1105-1109. 
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UNEXPLAINED  COMMUNICATIONS; 

with  Jurors,  ground  for  new  trial,  §  2560. 

"UNINDIFFERENCY," 

of  officer  striking  special  Jury,  J  36. 

of  summoning  officer,  a  ground  of  challenging  array,  {  81. 

UNITED  STATED, 

how  compelled  to  produce  books  and  papers,  S  788. 

UNLAWFUL  ASSEMBLY, 
what  is,  §  2157. 

whether  an  assembly  unlawful,  when  a  question  of  law  and  when  of 
fact.  §  2157. 

UNREASONABLE  HOURS, 

business  carried  on  in,  when  a  nuisance,  §  1907. 

UNSEATED  LAND, 

whether  land  waste  or  unseated,  question  for  Jury,  §  1476. 

"UNSOUNDNESS," 

what  constitutes  "unsoundness"  in  an  animal  within  the  meaning 
of  a  warranty,  a  question  of  fact,  §  1202. 

UNSWORN  STATEMENT  OF  ACCUSED, 

instructions  as  to  the  credence  to  be  given  to  the  unsworn  state- 
ment of  the  accused,  §  2448. 
jury  instructed  to  give  it  what  weight  they  think  it  entitled 

to,  §  2449. 
what  further  cautions  given  concerning  it,  S  2450. 
disqualification  at  common  law — passing  of  the  old  rule,  $  660. 
implication  of  repeal  of  right  to  make  statement,  S  661. 
the  Georgia  statute,  S  662. 

control  of  court  over  form  and  substance  of  statement,  S  068. 
the  statement  as  a  foundation  for  evidence,  §  664. 
failure  to  make  as  subject  of  comment,  S  665. 
the  court's  instruction  on  the  statement,  |  660, 
general  observations,  S  667. 

UPLIFTED  HAND, 

when  witness  sworn  by,  9  865. 

USAGE  AND  CUSTOM, 

judge  must  decide  preliminary  question  on  tender  of  eTidence  of 

usage,  S  336. 
validity  of  usage  or  custom  decided  by  court,  S  1058. 
existence  of,  a  question  for  Jury,  §  1058. 
whether  parties  contracted  with  reference  to  usage,  a  question  for 

Jury,  S  1058. 
existence  of  general  usage  notice  by  the  court,  S  1058. 
extent  of  local  custom  decided  by  jury,  S  1058. 
inferences  from  course  of  dealing,  decided  by  Jury,  §  1058. 
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USAGE  AND  CUSTOM— Conttntted. 

meaning  of  words  varied  by  evidence  of  usage*  pronounced  by  Jury. 
S  1088. 
as  a  "thousand"  rabbits,  i  1088. 
USER, 

whether  highway  created  by  parol  dedication  and  user,  question  for 

jury.  S  1357. 
right  to  perpetuate  a  nuisance,  when  acquired  by«  i  1910, 

USURY. 

whether  a  contract  usurious,  when  a  question  of  law  and  when  of 
fact,  H  1143. 1144. 
generally  a  question  of  fact,  S  1143. 
to  be  proved  by  circumstantial  evidence,  g  1143. 

UTTERING  FORGED  PAPER, 

evidence  of  other  similar  acts  admissible,  S  333. 

V. 

VALIDITY, 

of  written  instrument,  when  for  court  and  when  for  Jury,  {  1096. 

VALUE, 

limiting  the  number  of  witnesses  on  question  of.  S  353. 
mode  of  interrogating  witnesses  as  to.  S  380. 

laying  the  foundation,  §  380. 

what  questions  admissible  to  show  value,  §  380. 

opinions  of  witnesses  as  to  amount  of  damage.  §  380. 

when  actual  cost  may  be  stated,  §  380. 

when  market  value  may  be  stated,  §  380. 

when  newspaper  quotations  may  be  stated.  §  380. 
experts  how  examined  as  to  value  of  services,  §  600. 
value  of  work  done  or  materials  furnished,  question  for  jury,  g  1122. 
in  action  on  quantum  meruit,  evidence  of  ordinary  price  admissible* 

§  1122. 
effect  of  stipulations  as  to,  in  contracts  of  carriers,  §  1859. 

VARIANCE, 

between  pleadings  and  proof,  decided  by  judge,  S  1028. 

between  instrument  sued  on  and  instrument  offered  in  evidence, 

S  1091. 
what  material  and  what  immaterial,  S§  2251-2260. 

VENDOR'S  LIEN, 

waiver  of,  when  a  question  of  law  and  when  of  fact.  §  1443. 

VENIRE  DB  NOVO, 

when  awarded  in  case  of  defective  special  verdict,  I  2657. 
See  New  Trial. 

VENIRE  FACIAS, 
writ  of.  i  19. 
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VENIRE  TACIAS— Continued. 

special  venire  in  default  of  regular  Jurors,  B  20. 
in  capital  cases,  S  21. 

VERBAL  INACCURACIES. 

in  Terdicts,  disregarded,  §  2644. 

VERBAL  SPEECH, 

whether  interpretation  of  for  court  or  for  Jury,  §§  1105-1109. 
meaning  of  the  speakers  a  question  for  the  Jury,  S  1105. 
construction  for  court  if  words  unambiguous,  S  1105,  n.  2. 
meaning  ascertained,  court  to  declare  legal  effect,  S  1106. 
rule  where  doubt  exists  as  to  meaning  of  language  used,  S  1107. 
in  case  of  parol  contract,  jury  to  say  what  the  understanding 

was,  §  1108. 
Question  cannot  he  separated,  referring  one  part  to  Judge  and 

another  to  Jury,  §  1108. 
understanding  must  be  that  of  both  parties,  S  1108. 
illustrations  of  the  foregoing,  §  1109. 
VERDICT, 

of  jury  of  vicinage  on  questions  of  drainage  and  conformation  of 

land,  entitled  to  great  weight,  S  1474. 
right  of  Jury  to  return  a  general  verdict  in  civil  cases,  S  2137. 
power  of  judge  to  direct  a  verdict,  S  2243,  et  seq. 
if  gravamen  of  charge  on  which  action  is  based  is  unsupported  ver- 
dict should  be  directed,  §  2263,  n.  12;  §  2268,  n.  22. 
no  power  to  direct  a  verdict  of  guilty  in  criminal  cases,  S  2149. 
verdict  how  construed  on  appeal  or  error,  S  2273. 

when  appellate  court  will  revise  action  of  Jury,  and  when 
not,  §  2273. 
Jury  taking  out  verdict  in  former  trial,  {  2576. 
when  renders  error  in  instructions  immaterial,  J  2328. 
improper  methods  of  arriving  at,  §§  2601-2606. 
illustrations  of  methods  of  arriving  at  "Quotient  Verdict,**  S  2602, 

n.  6. 
delivery  and  reception  of,  §§  2632-2636. 

all  the  jurors  must  be  present,  S  2632, 

delivered  in  open  court,  §  2632. 

whether  on  Sunday,  §  2632. 

right  to  have  the  jury  polled,  §  2632. 

requiring  the  jury  to  put  the  verdict  in  proper  form,  §  2638. 

sending  them  back  for  this  purpose,  §  2633. 

permitting  the  foreman  to  sign  after  the  verdict  delivered  In 

court,  §  2634. 
recording  the  verdict,  S  2635. 
Terdict  known  only  by  the  record,  S  2635. 
mandamus  to  compel  inferior  court  to  receive  and  file  yerdlct, 
t  2636. 
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VERDICT — Continued, 

of  general  verdicts,  §S  2639-2645. 

miut  find  all  the  issues,  J  2639. 
single  Terdict  erroneous  where  there  are  several  counts,  S  2640. 
so  where  there  are  distinct  offenses  which  are  in  separate 

counts,  of  indictment,  §  2640. 
verdict  on  two  counts  in  petition,  {  2640,  n.  4,  6. 
otherwise  where  verdict  is  for  nominal  damages,  §  2640. 
if  incomplete  for  failure  to  assess  amount  of  damages  may  be 

sent  back,  §  2633,  n.  18. 
on  a  petition  or  indictment  stating  the  same  cause  of  action, 

in  different  counts,  S  2641. 
different  counts  of  information  for  a  single  forfeiture!  f  2642. 
power  to  amend  the  verdict,  §  2642. 
instances  showing  how  this  power  exercised,  {  2648. 
verbal  inaccuracies  disregarded,  S  2644. 
instance  of  a  formal  verdict,  §  2645. 
Of  special  verdicts,  S§  2649-2663. 

origin  of  special  verdicts,  {  2649. 

special  verdict,  what  must  contain,  |  2651,  n.  7. 

must  find  the  issues  in  favor  of  one  party  or  the  other,  vob- 

Ject  to  the  opinion  of  the  court,  §  2650. 
must  find  all  the  facts  essential  to  a  recovery,  §  2651. 
corresponding  rule  where  special  interrogatories  submitted, 

S  2651. 
must  find  facts,  not  evidence,  §  2652. 

rule  applies  to  special  findings,  S  2662. 
court  will  consider  only  the  facts  found,  §  2652. 
must  find  facts,  not  conclusions  of  law,  §  2653. 

but  court  will  reject  conclusions  as  surplusage,  S  2658. 
Interpretation  of  special  verdicts,  8  2654. 
taken  as  an  entirety,  §  2654. 
favorably  construed,  S  2654. 
duty  of  counsel  in  drawing  up,  §  2655. 
power  of  court  to  supply  undisputed  or  established  fticts, 

S  2656. 
venire  de  novo,  when  awarded,  §  2657. 

where   special    interrogatories   have   been   submitted, 
S  2657. 
of  special  findings  of  fact  by  the  judge,  §  2658. 
without  request  it  is  in  the  discretion  of  the  court  to  make  spedal 

finding  of  fact  or  conclusions  of  law,  §  2657,  n.  40. 
finding  of  fact  equal  to  special  verdict,  §  2657,  n.  40. 
practice  in  New  York,  §  2659. 

request  for  a  special  finding  under  Indiana  statute,  $  2660.  i 

of  special  findings  of  fact  by  the  jury,  SS  2667-2702;   "{and  see 
Special  Findings). 
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VERDICT — Continued. 

of  a  case  stated,  §  2661. 

general  verdict  subject  to  opinion  of  court  on  point  of  law«  |  2662. 

what  is  a  good  statutory  inquest,  §  2663. 

VERDICT  AT  LAW, 

when  necessary  to  establish  a  nuisance,  $  IdOL 

VESTED  RIGHT, 

none,  to  have  a  particular  juror  on  the  panel,  §  120. 
Juror  no  vested  right  to  serve,  §  121. 

VIBRATION, 

injuries  produced  by,  when  treated  as  nuisances,  §  1922. 
of  steam  hammers  in  a  rolling  mill,  §  1923. 

VIEW, 

view  of  places  and  things  out  of  court,  SS  875-916;  §  851,  subsee.  6. 
In  highway  cases,  S  851,  subsee.  4. 

In  real  and  mixed  actions  under  common-law  practice,  B  875. 
under  the  statute  of  Anne,  §  876. 
under  the  statute  of  George  II,  S  877. 
under  the  statute  of  George  IV,  §  878. 

in  what  cases  granted  under  these  statutes,  g  879. 
old  practice  in  conducting  a  view,  §  880. 
subject  regulated  by  statute  in  America,  §  881. 
when  such  a  view  discretionary,  S  883. 
when  not  error  to  refuse  it,  S  883. 
not  granted  in  actions  for  work  and  labor,  S  888. 
view  in  equity  cases,  §  884. 

Judge  should  accompany  jury,  S  884. 
view  in  criminal  cases,  §  885. 

power  to  grant  at  common  law  denied,  §  885. 

conceded,  §  885. 
view  that  the  prisoner  must  accompany  the  jury,  S  886. 

a  contrary  view,  §  887. 
irregular  to  send  witnesses  with  jury,  §  888. 
doctrine  that  impressions  acquired  by  view  are  not  evidence, 
§  889. 
reasons  In  support  of  this  conclusion,  §  890. 
Instructions  held  erroneous  under  this  view,  $  891. 
proper  Instructions  under  this  view  before  sending  jury 
out,  §  892. 
contrary  doctrine,  that  knowledge  acquired  by  view  is  evi- 
dence, §§  893,  894. 
views  .of  Lyon,  J.,  §  893. 
views  of  Shaw,  C.  J.,  §  894. 
what  instructions  proper  under  this  view,  S  894. 
Jurors  not  to  disregard  other  evidence,  §  895. 
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yiEW^—Continued. 

instance  of  an  instruction  authorizing  them  to  do  so, 
S  896. 

not  error  to  exclude  testimony  as  to  facts  which  Jury 
have  learned  from  the  view,  §  898. 
vhen  jurors  decide  on  their  own  personal  knowledge,  S  897. 
difficulty  of  reviewing  finding  of  jury  on  appeal,  §  900. 

how  courts  have  dealt  with  this  difficulty,  §  901. 

view  that  bill  of  exceptions  may  contain  all   the  evi- 
dence, although  there  has  been  a  view,  S  ^01. 

observations  on  this  subject,  §  902. 

report  of  road  viewers  not  evidence  on  appeal,  S  903. 
toope  of  powers  of  Jury  in'  condemnation  proceedings  in  Mich- 
igan, S  899. 

in  such  cases,  jurors  judges  of  law  and  fact,  §  899. 
effect  of  unauthorized  view  by  jury,  §S  904,  2605. 

irregularity  waived  unless  objected  to  at  the  time,  §  904. 

illustration,  S  904. 
experiments  before  the  jury  out  of  court,  §  905. 

allowed  in  discretion  of  court,  §  905. 

irregular  in  criminal  cases,  §  905. 
misconduct  in  making  a  view,  S  906. 

improper  communications  with  the  jurors,  $  906. 

giving  them  refreshments,  §  907. 

when  this  irregularity  not  prejudicial,  §  907. 

when  demand  waived,  §  907. 

rule  does  not  extend  to  ordinary  civilities,  §  907. 
view  granted  at  what  stage  of  trial,  §  908. 

discretionary  with  court,  §  908. 
rule  for  view  applies  to  subsequent  trial,  §  909. 
personal  notice  whether  necessary  in  condemnation  proceed- 
ings, §  910. 
costs  of  the  view,  §  911. 
Jury  must  be  attended  by  proper  officer,  §  912. 

office  of  judge  or  court  commissioner  when  attending, 
under  Michigan  statute,  S  913. 
''shewers"  appointed  under  the  old  practice,  8  914. 

how  applied  for,  S  914. 

when  accompanied  with  power  of  the  county,  §  915. 

proceedings  in  case  they  are  obstructed,  S  915. 
when  may  proceed  over  any  land,  S  915. 
competent  to  show  changes  in  premises  after  fact  in  con- 
troversy and  before  view,  §  916. 
Jurors  not  to  make  unauthorized  visits  to  locus  in  quo«  g  2605. 

VITUPERATION, 

use  of,  how  far  indulged  in  argument,  B  980. 
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VOIR  DIRE, 

examination  of  venire-man  upon,  §S  101-103. 

challenge  must  precede  examination,  §  101. 

fishing  questions,  whether  allowed,  S  101. 

discretion  of  court  as  to  oath  and  mode  of  examination,  {  101. 

motives  of  venire-man  not  impeached,  S  101. 

oath  waived  by  not  objecting,  §  101. 

right  of  venire-man  to  correct  previous  statements,  §  101. 

venire-man  confessing  grounds  of  challenge  is  excused,  S  101. 

when  court  may  conduct  examination,  S  101. 

discretion  of  court  as  to  pertinency  of  questions,  §  101. 

questions  tending  to  degrade,  not  put,  §  102. 

questions  tending  to  show  guilt  of  crime,  not  put,  §  102. 

questions  eliciting  belief  in  guilt  or  Innocence  may  be  put, 

§  102. 
question  as  to  confession  or  expression  of  opinion,  put,  S  102. 
hypothetical  questions  not  put,  §  102. 
questions  as  to  what  Jurors  would  or  would  not  decide,  not 

allowed,  §  102. 
form  of  question  restricted  by  court,  S  102. 
statutory  questions  not  exclusive  of  others,  §  102. 
wide  range  of  inquiry  in  case  of  challenge  for  bias,  prejudice 

or  opinion,  S  102. 
Irrelevant  questions  not  allowed,  S  102. 
questions  touching  religious  opinions,  §S  102,  103. 
inquiry  as  to  membership  in  particular  society,  §  103. 
inquiry  as  to  prejudice  against  Roman  Catholics,  §  103. 

as  to  membership  in  Know-Nothing  organization,  §  103. 

as  to  prejudice  against  illegal  calling,  §  103. 

as  to  ability  to  decide  impartiality  between  whites  and 

negroes,  §  103. 
or  to  accept  oath  of  Chinaman  as  quick  as  that  of  white 
man,  §  103. 
examination  of  witness  on  the,  S  364. 

swearing  on  the  voir  dire  generally  dispensed  with,  §  364. 
witness  asked  question  as  to  his  competency  after  sworn  in 

chief,  §  364. 
rule  as  to  primary  and  secondary  evidence  not  applicable  In 
such  examinations,  §  364. 

VOLUNTARY  CONVEYANCES, 

bona  fides  in,  a  question  of  fact,  §  2008. 
void  as  to  antecedent  creditors  only,  {  2013. 

VOLUNTARY  PAYMENT, 

whether  a  payment  voluntary  or  under  compulsion,  a  question  of 
fact,  S  1261. 

VOTER, 

not  a  voter,  a  ground  of  chal!enc:e,  §  53. 
TRIAL.S — 255 
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VOYAGE, 

time  within  which  should  be  performed  in  marine  insorance,  |  1320. 
termination  of,  in  marine  insurance,  B  1321. 
See  BiAiUNK  Inburancs. 

W. 
WAGERING  CONTRACTS, 

whether  a  written  promise  was  founded  upon  an  Illegal  considera- 
tion, a  question  of  fact,  §  1138. 
whether  contract  was  real  or  colorable  to  cover  up  a  gambling  trans- 
action, 8  1130. 

WAIVER. 

of  right  to  trial  by  jury,  S  2. 

of  Jury  in  felony  cases  and  misdemeanor  cases,  rule  In  IT.  S.  conrt, 

S  2,  n.  1. 
pleas  of  guilty  not  regarded  as  waiver  nor  where  parties  request 

directed  verdict,  S  2,  n.  2. 
summoning  from  adjoining  county,  §  2,  n.  3. 
misdemeanor  or  municipal  offenses,  §  2,  n.  4. 
where  by  consent  cause  transferred  to  equity  docket,  §  2,  n.  4* 
failing  to  object  in  condemnation  case,  §  2,  n.  6. 
rule  in  certain  cases  in  Georgia  and  Alabama,  §  2,  n.  7. 
rule  in  certain  cases  in  N.  C,  S  2,  n.  7. 
record  recital  presumes  statutes  complied  with,  S  2,  n.  10. 
effect  of  stipulations,  S  2,  n.  18. 

when  in  court  where  no  jury  provided,  rights,  |  2,  n.  19. 
of  right  to  a  jury  of  twelve,  §  6. 
of  exemption  from  jury  duty,  §  11. 
of  right  to  service  of  copy  of  panel,  §  17. 
of  ground  of  challenge  for  alienage,  §  54. 
of  ground  of  challenge,  by  not  making  questions  specific,  §  71. 
of  right  of  challenge,  by  objecting  in  another  form,  §  88. 
of  challenge  to  array,  by  challenging  the  polls,  S  91t  P-  100. 
of  challenge  to  array  after  its  allowance,  §  93. 
of  known  objection  to  juror,  when  capriciously  kept  back,  §  93. 
by  failure  to  challenge  in  turn,  §  94. 
of  oath  to  venire-man  examined  on  voir  dire,  §  101. 
of  irregularity,  where  jury  sworn  before  arraignment,  $  105. 
of  causes  of  challenge  generally,  §  114. 

challenge  to  the  array  waived  by  challenging  the  polls,  J  114. 

challenge  for  cause  waived  by  peremptory  challenge^  §  114. 

exception  to  overruling  challenge  to  array  not  waived  by  chal- 
lenging the  polls,  §  114 

known  cause  of  challenge  always  waived  by  withholding  it, 
§  114. 
evidence  that  it  was  known,  §  114. 
knowledge  of  attorney,  knowledge  of  client,  S  114. 
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affidavit  must  show  ignorance  of  both  attorney  and 
client,  §  114. 
discretion  of  court  to  allow  challenges  after  waiver,  §  114. 
of  exceptions  for  disallowance  of  challenge,  §  115. 

exceptions  waived  by   failing  to   exhaust   peremptory  chal- 
lenges, §  115. 
difference  of  view  on  this  subject,  §  115. 
of  objections  to  competency  not  taken  before  verdict,  §  116. 
both  client  and  attorney  must  have  been  ignorant  of  dis- 
qualifying fact,  §  116. 
of  general  denial,  how  affects  right  to  begin  and  reply,  '8  253. 
of  right  to  begin,  how  affects  right  to  reply,  §  259. 
by  Judge,  of  privilege  as  a  witness,  §§  305,  307. 
by  witness,  of  privilege,  §§  306-308. 

privilege  waived  by  failure  to  claim  it,  S  306. 
by  "turning  State's  evidence,"  §  307. 
by  volunteering  as  a  witness,  §  307. 
not  by  testifying  before  grand  Jury,  §  307. 
of  privilege  against  self-crimination,  by  accused  person  taking  the 

witness  stand,  §  644. 
of  right  to  object  to  evidence,  S  692. 

by  not  specifying  ground  of  objection,  §  693. 
of  objections  to  evidence,  §  706. 
of  objection  to  irresponsive  answer,  by  not  moving  to  strike  out, 

§  718. 
Of  argument,  §§  920,  921. 

whether  defendant  by  waiving  argument  can  cut  off  plaintiff's 
right  to  reply,  §  936. 
whether  performance  of  contract  waived,  a  question  of  fact,  §  1141. 
when  a  party  may  waive  tort  and  sue  in  assumpsit,  §  1149. 
waiver  of  notice  to  an  indorser,  §  1235. 

by  subsequent  promise  to  pay,  §  1*235. 
by  subsequent  part-payment,  §  1235. 
by  oral  conversation,  §  1235. 
waiver  of  preliminary  proofs  of  loss  in  fire  insurance,  question  for 
Jury,  §  1299. 
of  limitation  of  time  within  which  action  to  be  brought  under 

insurance  policy,  question  for  Jury,  §  1300. 
of  condition  against  transfer  of  policy  of  fire  insurance,  ques- 
tion for  Jury,  §  1301. 
waiver  a  mixed  question  of  law  and  fact,  §  1435. 
waiver  of  rights  in  legal  proceedings,  a  question  of  law,  §  1438. 

of  vendor's  Hen,  when  a  question  of  law  and  when  of  fact, 

§  1443. 
taking  of  note  no  waiver,  when,  §  1443,  n.  39. 
by  administrator,  of  copy  of  claim  against  estate,  question  of 
fact,  §  1445. 
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by  a  creditor,  of  right  to  rescind  a  composition  agreement,  question 

of  fact,  §  1446. 
doctrine  that  waiver  cannot  take  i^ace  without  knowledge,  8  1447. 
waiver  of  right  to  written  instructions,  §  2378. 

objection  must  be  made  when  improper  papers  handed  to  Jury,  8  2591. 
waiver  of  right  to  move  for  a  new  trial,  8  2725. 
waiver  of  conditions  in  contracts  when  a  question  of  law  and  when 

of  fact,  8  1436. 
whether  partial  Inspection  of  chattel  considered,  8  11^7,  n.  7. 
See  Abandonment;  Acquiescence. 
WAR, 

whether  a  seizure  of  a  vessel  was  an  act  of  war,  a  question  of  fact, 

8  1325. 

WAREHGUSEIMAN, 

whether  received  goods  as  agent  of  carrier  or  as  agent  of  vendee, 
8  1373. 

WARRANT. 

arrest  without,  8  2175. 
See  Arkkst. 

WARRANTIES  IN  SALES  OP  CHATTELS, 

what  questions  for  the  court  and  what  for  the  Jury,  88  1195-1202. 
what  constitutes  an  express  warranty,  8  1195. 
court  to  declare  the  legal  effect  of  written  warranties,  8  119C. 
Jury  to  interpret  oral  warranties,  8  1197. 
Jury  to  determine  whether  a  statement  was  a  warranty  or  an 

expression  of  opinion,  8  1198. 
and  whether  the  purchaser  relied  on  the  statement,  8  1199. 
Jury  to  determine  whether  quality  equal  to  warranty,  8  1201. 
Jury  to  determine  what  constitutes  "unsoundness"  in  an  ani- 
mal, §  1202. 
instruction  as  to  effect  of  agreement  to  rescind  in  case  of 
failure  of  warranty,  8  1201. 
on  question  of  warranty,  chattel  not  brought  into  court  for  inspec- 
tion, §  865. 
rule  where  it  is  doubtful  whether  the  words  import  repre- 
sentations or  warranties,  §  1286. 
reasonable  time  for  rescission  of  contract  of  sale  for  breach  of  war- 
ranty, §  1542. 

WARRANTY  DEED, 

witness  not  allowed  to  state  whether  an  instrument  was  a,  8  378. 

WATER-COURSES, 

navigability  of  a  stream,  question  of  fact,  8  1513. 

whether  a  stream  navigable  for  logs,  a  question  of  fact,'§  1513. 

pollution  of,  8  1892, 


INDEX  TO  VOLUMES  I   AND  II.  4069 

[Sees.  1-1273  are  in  Vol.  I;  sees.  1274-2865  in  VoL  IL] 
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proper  use  of,  question  of  fact,  §  1892. 

prescriptive  right  to  divert  water,  §  1894. 

whether  a  stream  navigable,  question  of  law,  §  1896. 

WATER  PRIVILEGE, 

extent  of  water  privilege  set  ofT  in  partition,  question  of  fact,  §  1522. 

WEIGHT  OF  EVIDENCE, 

a  question  for  the  jury,  §  1037. 

rule  where  inference  of  negligence  and  of  care  are  equally  balanced, 

§  1675. 
judge  must  not  instruct  jury  as  to,  §§  2287,  2288,  2289. 
See  Pbovince  of  Court  and  Juby;  Reasonable  Doubt. 

WHARF, 

whether  a  wharf  in  a  city  is  a  public  wharf,  question  of  fact,  §  1516. 

WHITE  PERSONS. 
See  Negroes. 

WHOLE  TRUTH, 

effect  of  oath  of  witness  to  tell,  on  cross-examination,  S  430. 

WIFE, 

arguing  question  of  competency  of  admissions  of,  §  989. 
commenting  In  argument  on  failure  to  call  prisoner's  wife  as  a 
witness,  §  1004. 
WILL. 

right  to  open  and  close  in  proceeding  to  contest  a,  §  239. 

generally  construed  by  court,  §  1067. 

construed  by  court,  unless  latent  ambiguity,  §  1069. 

court  to  determine  whether  executed  with  proper  formality, 
§  1069. 
whether  testamentary  in  its  character,  §  1069. 
whether  attestation  formal,  §  1069. 
Jury  to  determine  whether  there  was  testamentary  capacity, 
§§  1069,  1524. 
whether  intended  to  operate  as  a  deed  or  will,  §  1039. 
whether  intended  to  operate  upon  personal  property, 
§  1069. 
revocation  of,  a  question  of  fact,  §  1346. 
intent  to  take  possession  under,  a  question  of  fact,  §  1347. 
nonsuits  on  issue  of  devisavit  vel  non,  §  2233. 

WITHDRAWING  EVIDENCE, 

whether  a  party  may  rightfully  withdraw  evidence,  §  722. 

view  that  motion  to  withdraw  is  addressed  to  court's  discre- 
tion, §  722. 
whether  error  of  admitting  incompetent  evidence  cured  by 
withdrawing  it,  §  723. 
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WITNESSES, 

Jurors  originally  sat  in  character  of,  §  77. 
ground  of  challenge  that  venire-man  is  a,  S  77. 
right  of  accused  person  to  compulsory  process  for,  §  159. 
compulsory  process  in  certain  Jurisdictions  under  what  conditions, 
§  159,  n.  5. 
may  demand  that  witnesses  enter  into  recognizance,  §  159. 
whether  demand  that  they  shall  find  sureties,  §  159. 
relief  hy  habeas  corpus  of  witnesses  unreasonably  detained, 
S  159. 
power  to  compel  attendance  of,  §  156. 
modes  of  procuring  testimony  of,  §  156,  et  seq. 

by  letters  rogatory,  $  160. 
mode  of  compelling  attendance  of,  S  156,  et  ieq. 
by  subpoena,  $  157. 

particularity  in  this  writ,  {  158. 
right  to  this  process,  §  159. 
by  attachment,  S  161. 

whether  attachment  a  matter  of  discretion,  §  162. 
personal  service  of  subpoena  necessary,  §  163. 
what  will  excuse  non-attendance,  §  164. 
when  attachment  Issues  in  first  instance,  8  165. 
service  and  return  of  attachment,  §  166. 
hearing  excuse  after  return  of,  §  167. 
purging  contempt  or  disobedience  of  subpoena,  §  167. 
punishment  of  contemning  witnesses,  S  168. 
compensation  to  party  injured  by  his  recusancy,  8  169. 
relief  of  witness  by  habeas  corpus,  §  170. 
compelling  testimony  of  experts,  §  171. 
compulsory  process  for  experts,  S  171,  n.  69. 
when  witness  privileged  to  depart,  §  172. 
by  habeas  corpus  ad  testificandum,  §  173. 
proceedings  to  obtain  this  writ,  §  174. 
by  subpoena  duces  tecum,  §  175. 
must  produce  evidence  called  for,  when,  §  175,  n.  90. 
used  for  obtaining  discovery,  §  176. 
privilege  of  witness  against  it,  §  177. 
actions  against  witnesses  for  non-attendance,  §  178. 
striking  out  answer  of  defendant  who  falls  to  appear  as  wit- 
ness, §  179. 
interf erring  with  witnesses,  §  180.- 
getting  witness  drunk  so  as  to  prevent  him  from  testifying, 

contempt  of  court,  §  180,  n.  15. 
refusing  to  appear  before  commissioners,  examiners,  notaries. 

§  181. 
powers  of  referees  under  N.  J.  statute  to  compel  attendance, 
refusing  to  attend  or  testify  before  municipal  boards,  c^xp- 
mittees,  etc.,  §  182. 
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power  to  compel  production  of  documents  before  Interstate 

commerce  commission,  S  182,  n.  22. 
refusing  to  give  deposition  to  be  used  in  foreign  court,  §  183. 
power  to  compel  answer  before  grand  Jury,  §  184. 
method  of  raising  objection  to  production  of  books  be- 
fore grand  Jury,  §  184,  n.  29. 
protection  of  witnesses  against  arrest  and  service  of 

process,  §  185. 
coming  into  state  in  obedience  to  subpoena  from  Fed- 
eral court,  exempt  from  arrest,  §  185,  n.  30. 
same  rule  applies  to  suitors  attending  trials,  §  185,  n.  83. 
Blight  deviation   from  most  direct  route   immaterial, 

§  186,  n.  35. 
privilege  of  members  of  congress  against  subpoena  and 

attachment,  §  186. 
refusing  to  be  sworn  on  ground  of  conscientious  scru- 
ples, §  187. 
form  of  oath  regarded  as  most  binding  should  be  fol- 
lowed, §  187,  n.  37. 
tampering  with,  a  misdemeanor,  §  187. 
what  will  excuse  non-attendance,  §  164. 
serious  illness,  §  164. 
non-tender  of  legal  fees,  §  164. 
attorney  not  disbarred  for  default  as  witness,  S  168* 
Judge  should  not  converse  privately  with  witnesses,  $  221. 
excluding  witnesses  from  the  court  room,  §  276,  et  seq. 
the  practice  stated,  §  275. 
discretionary  with  trial  court,  §  276. 

view  that  it  is  a  matter  of  right,  §  277. 
what  witnesses  exempt  from  rule,  §  279. 
experts,  §  278. 
attorneys  in  the  case,  S  278. 
witnesses  to  character,  §  278. 
excluded  from  trial,  when,  §  278,  n.  18,  19,  20.' 
parties  in  interest,  §  279. 
agent  of  a  party,  §  280. 
consequences  of  violating  the  rule,  §§  281,  282. 
no  ground  of  new  trial,  §§  281,  282. 
except  in  sound  discretion  of  court,  $  281. 
discretion  to  hear  testimony  of  contemning  witness, 

8  281. 
illustrations,  §  282. 
privilege  of  refusing  to  answer  particular  questions,  §  286,  et  seq. 
on  ground  of  self-orimination,  §  286. 
questions  tending  to  degrade  witness,  §  287. 
accused  testifying  protected  from  irrelevant  questions  tend- 
ing to  disgrace  him,  §  287,  n.  8. 


4072  INDEX  TO  VOLUMES  I   AND   11. 

[Sees.  1-1273  are  In  Vol.  I;  sees.  1274-2865  in  Vol.  II.] 
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expoBing  witness  to  penalty  or  forfeiture,  8  288. 
forming  links  in  chain  of  criminating  evidence,  §  289. 
privileged  against  producing  books  and  doing  certain 

acts  which  may  tend  to  incriminate,  S  289,  n.  21,  22. 
disclosing  names  of  accomplices,  S§  290,  291. 
compelling  witness  to  exhibit  his  body,  S  292. 
effect  of  statutes  preventing  answer  from  being  used 

against  witness,  §  293. 
immunity  from  prosecution  as  reward  for  fumlsliiii^ 

testimony,  S  293,  n.  31,  32. 
illustration  under  Massachusetts  statute,  S  294. 
effect  of  promise  not  to  prosecute,  S  295. 
communications  between  attorney  and  client,  §  296. 
privileged  communications  with  counsel  concerning  proposed 
infractions  of  law,  §  296,  n.  46. 
history  of  this  privilege  as  stated  by  Daly,  F.  J.,  §  297. 
rule  limited   where  question  of  crime   not  involved, 

S  298. 
attorney  compelled  to  produce  document  in  which  both 

parties  to  suit  have  an  interest,  §  298,  n.  53. 
rule  confined  to  confidential  communications,  S  299. 
witness  not  exclusive  judge  of  privilege,  $  300. 
these  principles  how   affected  by  statutes  compelling 

parties  to  testify,  §  301. 
attorney  has  no  greater  privilege  than  client  has,  9  302. 
trade  secrets,  how  far  privileged,  S  303. 
refusing  to  expose  defense,  §  304. 
testimony  of  the  judge  as  to  former  trials,  §  305. 
trial  judge  may  not  testify,  when,  $  305,  n.  82. 
privilege  must  be  claimed  by  witness  himself,  8  306. 
may  be  waived,  §  307. 
by  "turning  State's  evidence,"  S  307. 
by  volunteering  testimony,  §  307,  p.  321. 
not  waived  by  testifying  .before  ^and  jury,  $  307,  p.  321. 
illustrations,  S  308. 
Question  decided  by  court,  not  by  witness,  §§  300-309. 

sufficient  for  court  to  see  that  question  has  a  crlm^nat 

ing  tendency,  §  309. 
answer  compelled,  if  no  reasonable  ground  to  apprehenc 

danger,  §  309,  p.  323. 
document  submitted  to  inspection  of  court,  S  309. 
compulsory  answer  not  evidence  against  witness,  §  310. 
whether  refusal  to  answer  an  eii^identiary  circumstance  against 

him,  §  311.  i 

whether  court  bound  to  instru<^t  witness  as  to  privilege,  8  312. 
judge  decides  all  preliminary  questions  of  fact  arising  on  objections 
to  testimony  of  witnesses,  §§  318-338. 
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witness  not  excluded  by  reason  of  interest  where  question  doubtful, 

§  322. 
doctrine  that  all  responsibility  of  courts  with  respect  to  credibility 

of  witnesses,  §  322,  n.  14. 
control  of  the  court  over  examination  of  witnesses,  §§  343-3G0. 
examination  of,  on  voir  dire,  §  364. 
oath  or  affirmation  administered  to,  §  365. 
when  examined  by  sworn  interpreter,  §  366. 

deaf  and  dumb  witnesses  so  examined,  §  367. 
introductory  statements  on  examination  of,  §  368. 
what  facts  may  be  assumed  in  examining,  §  369. 
collateral  facts  detailed  to  assist  recollection  of,  §  370. 
may  state  reasons  for  remembering,  §  373. 
may  be  questioned  as  to  contemporaneous  circumstances  to 

assist  recollection,  §  374. 
strength  of  recollection,  impressions,  etc.,  §  876. 
must  state  facts,  not  conclusions,  §§  377,  378. 
may  testify  as  to  appearances,  §  379. 

may  give  opinions  as  to  value,  §  380. 
otherwise'  plaintiff,  as  to  his  own  damages,  §  381. 
may  answer  questions  depending  on  experience,  §  382. 
may  testify  as  to  intent,  belief  or  motive,  §§  383,  384. 
may  state  substance  of  conversation  or  admission,  §  387. 

rule  where  witness  remembers  only  part  of  conversa- 
tion, §  388. 
must  state  source  of  information  or  belief,  §  389. 
putting  the  testimony  of  two  witnesses*  together,  §  392. 
use  of  memorandum  by  witness  to  refresh  recollection,  §§  398-402.  - 
cross-examination  of,  S§  405-475. 

effect  on  cross-examination  of  oath  to  tell  the  whole  truth, 
§  430. 
right  of  witness  to  explain  previous  declarations,  8  475. 
Indirect  Impeachment  of  witnesses,  §  489,  et  seq. 
impeachment  of,  by  evidence  of  previous  contradictory  declarations 

or  hostile  statements,  etc.,  §  489,  et  seq. 
mode   of   examining   and    cross-examining    impeaching    witnesses, 

§§  529-534. 
examination  of  expert  witnesses,  §§  587-621. 
cross-examination  of  expert  witnesses,  §§  625-635. 
of  the  competency  of  defendants  in  criminal  cases,  §  640. 
in  the  case  of  persons  Jointly  indicted,  §  646. 
general  form  of  enabling  statutes — special  provisions,  §  641. 
of  the  mode  of  examining  and  cross-examining  such  witnesses,  g  655. 
of  the  unsworn  statement  of  the  accused,  S§  660-667. 
witnesses  not  to  accompany  Jury  in  making  a  view,  §  889. 
competency  of  witnesses  decided  by  the  Judge,  8§  1024,  318-338. 


4074  INDEX  TO  VOLUMES  I  AND  TL 

[Sees.  1-1278  are  In  Vol.  I;  sees.  1274-28«5  in  Vol.  II.] 

WITNESSES— ConMnucd. 

whether  he  may  suhmlt  the  question  to  the  Jury*  §  1025. 
not  bound  to  hear  objections  to  competency  and  sufficiency  at 
same  time,  (  1026. 
knowledge  of  witness,  a  question  for  jury,  §  1036. 
credibility  of,  a  question  for  the  Jury,  §  1038. 
whether  a  witness  an  accomplice,  a  question  for  Jury,  §  1042. 
deductions  from  appearance  of,  to  be  drawn  by  jury,  §  1046. 
court  may  give  general  advice  to  jury  touching  credibility  of,  §  2418. 
Judge  may  give  Jury  what  cautions  concerning  the  number  of  wit- 
nesses, S  2422. 
communications  between  witnesses  and  Jurors,  §  2554. 

WITNESS  FEJES, 

fees  of  a  juror,  who  is  also  a  witness,  §  2568. 

WORDS  AND  PHRASES, 

meaning  of,  in  statutes,  declared  by  the  Judge,  §  1052. 
meaning  of,  in  actions  for  defamation,  question  for  Jury,  (  2027. 
what  slanderous  words  actionable  as  matter  of  law,  §  2029. 
ambiguous,  their  s^nse  a  question  of  fact  in  actions  for  slander  or 

libel,  §  2030. 
illustrative  cases  in  which  the  meaning  of  words  was  submitted  to 

the  Jury  in  actions  for  libel,  §  2033. 
meaning  of  words  on  demurrer,  for  the  court,  §  2034. 
meaning  of  words  and  phrases  declared  by  court,  §  1075. 
words  used  in  warranties  of  insurance,  S  1075. 
"Insupportable,"  "outrageous,"  in  divorce  statutes,  §  1075. 
words  assigned  in  actions  for  slander,  §  1075. 
meaning  of  words  not  used  in  their  ordinary  sense,  declared  by 
Jury,  §  1076. 
as  where  writing  contains  technical,  other  than  legal,  terms, 

§  1076. 
or  words  peculiar  to  particular  trades,  S  1076. 
■0  of  the  language  of  commercial  correspondence,  §  1076. 
instances  under  this  rule,  §  1077. 

'give  credit,  when  bill  honored,"  §  1077. 
•the  bill    ♦    ♦    ♦    shall  have  attention,"  8  1077. 
'after  receipt  of  Atlantic  news,"  §  1077. 
cargo  sold  "afloat,"  §  1077. 
goods  sent  "C.  O.  D.,"  $  1077. 
partnership  "in  liquidation,"  §  1077. 
sale  of  "soft  cord  wood,"  S  1077. 
conveyance  of  "waste  ground,"  §  1077. 
payment  in  "cash  notes,"  §  1078. 
payment  "in  deal,"  §  1078. 
view  that  Jury  must  declare  meaning  of  word  and  court  then  ex- 
pound contract,  §  1079. 
view  that  testimony  of  experts  will  be  heard  to  aid  court,  S  1080. 


INDEX   TO  VOLUMES  1  AND  11.  4075 

[Sees.  1-1273  are  in  Vol.  I;  sees.  1274-2865  In  Vol.  IL] 

WORDS  AND  PHRASES— Oonrtnwed. 

as  to  show  meaning  of  "slow  up"  in  railway  service,  §  1080. 
meaning  of,  for  jury,  when  varied  by  evidence  of  usage,  §  1088. 

as  in  case  of  mercantile  contracts  explained  by  usages  of 
trade,  §  1089. 
Instance  of  an  instruction  erroneous  within  this  rule* 

§  1090. 
a  "thousand"  of  rabbits,  §  1088. 
"sand  and  gravel,"  §  1088. 
whether  "oix"  was  written  for  "six,"  §  1091. 
meaning  of  words  used  in  verbal  speech,  question  for  Jury,  §  1106. 
meaning  ascertained,  court  to  declare  legal  effect,  §  1106. 
rule  where  there  Is  doubt  as  to  the  meaning  of  the  language  used, 

§  1107. 
what  embraced  in  a  policy  of  Insurance  on  "merchandise,"  g  1304. 
meaning  of  "immediately,"  §  1532. 

"immediately  afterwards,"  g  1532. 

"instantly,"  §  1532. 

"then,"  §  1532. 

"fbrthwlth,"  §  1532. 

"as  soon  as  possible,"  §  1532. 

"on  or  about,"  §  1532. 

"willfully,"  §  2158. 

"wantonly,"  §  2158. 

"Imaginary,"  §  2481. 

"captious,"  §  2481. 

-real,"  §  2481. 

"reasonable  doubt,"  g§  2461-2496. 

WRIT  OP  ERROR, 

not  a  remedy  in  case  of  proceedings  for  contempt,  g  140. 

WRIT  OP  INQUIRY, 

right  of  peremptory  challenge  on  execution  of,  g  43. 
form  of  oath  to  Jury  in  executing,  g  109. 

WRIT  AND  PROCESS. 
See  Venibe  Facias. 

WRITTEN  INSTRUMENTS, 

proof  of  execution  of,  §  820. 

when  proof  of  execution  dispensed  with,  §  822. 

court  to  declare  legal  effect  of  written  warranties,  g  1196. 

purpose  for  which  written  instrument  made,  when  a  question  of 

fact,  g  1345. 
alteraUon  of,  gg  1392-1400. 

when  fraud  declared  as  a  question  of  interpretation,  g  1937. 
See  Books  and  Papers;  Deliveby;  Lost  Instbuhents;  Fboviitge  of 
Court  and  Jubt. 
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WRITTEN  LAWS, 

interpreted  by  the  Judge  and  not  by  the  Jury,  88  10&0-1061. 

WRONG  REASON, 

for  a  right  decision,  immaterial,  8  2404. 

"WORKMAN-LIKE  MANNER." 

whether  work  was  done  in  a  workman-like  manner,  question  for 
Jury,  8  170L 

T. 
7IELD  TO  inriDENCB, 

opinions  which  yield  to  evidence  do  not  qualify  Jurors,  S  79. 

contra,  that  opinions  which  require  evidence  to  remove,  dis- 
qualify, 8  80. 
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A. 
ABANDONMENT  OP  WIFE, 

obligation  to  support— mutual  separation*  §  5114. 

ABORTION, 

what  constitutes,  §  5115. 

existence  of  pregnancy — quick  child — ^homicide,"  §  5116, 
sole  intent  to  destroy  pregnancy — homicide,  §  5117. 
produced  by  drug — miscarriage  causing  death,  §  5118. 
by  use  of  instrument — murder — manslaughter,  §  5119. 
elements  of  crime — death  caused — decedent  aiding  and,  abetting, 
§  5120. 

ACCESSORY, 

presence  and  participation  with  guilty  intent,  §  4943. 
constructive  presence  in  a  general  felonious  plan,  §  4944. 
liability  as  principal,  S  4945. 
mere  presence  without  aiding  or  abetting,  §  4946. 

ACCIDENT  INSURANCE, 

injury  presumed  accidental  rather  than  intentional,  §  3988. 

the  specific  nature  of  the  accident  not  necessary  to  be  shown  In 
case  of  death,  §  3989. 

presumption  is  against  suicide,  §  3990. 

assured  with  rheumatism  has  burden  to  show  disability  wholly 
from  accident,  §  3991. 

surrounding  circumstances  on  issue  of  cause  of  death,  S  3991a. 

autopsy  as  evidence  as  to  cause  of  death,  §  3991b. 

homicide  caused  by  living  in  fornication  is  in  consequence  of  un- 
lawful act,  §  3992. 

classification  of  applicant — construction  by  parties,  §  3993. 

overdue  premium  notes — waiver  of  forfeiture,  §  3994. 

source  of  injury — sole  cause,  §  3995. 

injury  from  unnecessary  exposure  to  danger,  §  3996. 

other  cause  coupled  with  cause  insured  against,  §  3997. 

construing  "disease"  by  the  rule  ejusdem  generis,  §  3998. 

cause  of  death  independent  of  all  other  causes,  §  3999. 

the  sufficiency  of  proofs  a  question  for  the  court,  g  4000. 

ACCOMPLICE, 

defined,  §  4947. 

competent  as  witness  with  or  without  corroboration,  §  4948. 

sufficiency  of  testimony  standing  alone,  g  4949. 
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ACCOMPLICE— Con«»«cd. 

caution  as  to  uncorroborated  testimony,  S  4950. 

extent  of  needed  corroboration,  §  4951. 

degree  of  caution  to  be  exercised  by  Jury,  S  4952. 

corroboration  needed  as  to  material  facts — ^Texas  rule,  §  4953. 

as  also  that  of  Kentucky,  §  4954. 

Instruction  as  to  female  accomplice  in  incest,  $  4955. 

or  by  other  evidence  direct  or  circumstantial,  §  4956. 

corroboration  insufficient  which  merely  shows  a  crime,  $  4957. 

where  one  is  compelled  to  aid  he  is  not  an  accomplice,  §  4958. 

ACCORD  AND  SATISFACTION, 

accord  and  satisfaction — facts  constituting,  §  3030. 

an  agreed  settlement  is  presumptively  full  and  complete,  S  3031. 

agreement  to  accept  less  sum  for  greater,  is  mere  offer,  §  3032. 

acceptance  of  smaller  for  undisputed  sum  is  not  satisfaction,  §  3034. 

aliter  where  there  is  a  dispute  in  good  faith,  §  3035. 

mistake  of  law  will  not  open  settlement,  §  3036. 

performing  service  under  award  in  advance  forbids  claim  for  extra 

allowance,  §  3037. 
surrender  of  notes  upon  acceptance  of  what  debtor  claims  is  pay- 
ment in  full,  8  3038. 

ACCRETIONS, 

accretion  defined,  §  3649. 

accretion  by  recession  of  river,  S  3650. 

question  of  fact  whether  there  was  an  island  or  an  accretion  to  the 

shore,  §  3651. 
a  bar  to  form  an  accretio)i  must  be  annexed  to  the  shore,  S  3652. 
new  accretions  covering  land  lost  by*  former  accretions,  §  3653. 
title  to  accretion  may  rest  on  adverse  possession  as  well  as  in  deed, 

§  3654. 
government  survey  excluding  river  accretion  attaches  to  meander 

lines,  §  3655. 
boundary  line  between  island  and  main  land  where  slough  filled  up^ 

§  3656. 

ADULTERATION, 

food  stuffs — selling  on  false  representations,  §  5559. 
inferiority  of  food  concealed,  §  5560. 

ADULTERY, 

sexual  intercourse — direct  proof  unnecessary,  §  5121. 
habitual  intercourse — defendant  a  married  man,  §  5122. 
habitual  intercourse — single  act  insufficient,  §  5123. 
open  and  notorious — occasional  acts,  §  5124. 
adulterous  disposition — opportunity — gvilt  inferred,  (  6125. 
void  decree  of  divorce  no  defense,  $  5126, 
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ADVERSE  POSSESSION, 

must  be  hostile  In  Inception  and  under  claim  of  right,  §  3609. 

tenant  of  part  claiming  ownership  of  whole  under  contract  for  pur- 
chase, §  3610. 

"open  and  notorious"  defined  and  how  evidenced,  §  3611. 

nature  of  possession  and  honesty  of  claim  of  ownership,  §  3612. 

nature  of  possession  of  wild  land  constituting  defense,  §  3613. 

continuousness  and  excluslveness  in  occupancy,  §  3614. 

fact  of  possession  and  intent  of  commencement  and  holding,  §  3615. 

actual  possession  indicated  by  inclosure,  §  3617. 

visible  occupancy  shown  by  cultivation  and  use,  §  3618. 

using  land  for  fire  wood,  rails,  etc.,  §  3619. 

possession  of  water  front  attached  to  possessio  pedis  of  land,  §  3620. 

tacking  possessions,  §  3621. 

abandonment  after  full  period  does  not  defeat  title  by  adverse 
possession,  §  3622. 

color  of  title  and  claim  of  title  distinguished,  §  3623. 

taking  possession  under  color  and  claim  of  title,  §  3624. 

use  by  public  of  road  or  street,  §.3626. 

hostile  possession  of  surface  does  not  carry  coal  beneath,  §  3627. 

maintaining  a  water  power  and  dam  as  acquiring  an  easement, 
S  3628. 

accretions  following  true  boundary  in  adverse  possession,  §  3629. 

no  private  enjoyment  of  public  right  is  adverse  possession,  §  3630. 

peaceable  possession  interrupted  by  claim  of  title,  §  3631. 

burden  of  proof  on  party  claiming  by  adverse  possession,  §  3632. 

personal  property  adverse  possession  under  claim  of  ownership, 
§  3633. 

ALIBI, 

defendant  in  different  place  when  crime  was  committed,  §  4959. 

to  be  established  by  preponderance  of  evidence,  §  4960. 

not  required  to  be  shown  beyond  a  reasonable  doubt,  §  4961. 

if  it  raises  a  reasonable  doubt  it  is  sufficient,  §  4962. 

evidence  of  to  be  considered  with  all  the  other  evidence,  §  4963. 

presence  must  be  shown  beyond  a  reasonable  doubt,  §  4964. 

reasonable  doubt  as  to  presence  must  be  substantial  doubt,  §  4965. 

ALIENATION  OF  AFFECTIONS, 

defendant's  conduct  controlling  cause  of  alienation,  §  3059. 
alienation  with  no  intentional  misconduct  by  defendant,  §  3060. 

ALTERATIONS  OF  WRITINGS, 

written  contract — material  change,  §  3214. 

where  erasure  Is  apparent  and  makes  material  change,  §  3215. 

erasure  leaving  no  sign  of  alteration,  §  3216. 

material  alteration  of  note  after  delivery,  §  3217. 

where  note  is  endorsed  in  blank,  §  3218. 

party  alleging  alteration  has  the  burden  of  proof,  §  3219. 
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ALTERATIONS  OF  WR1TISG&— Continued. 

writing  note  above  signature  on  blank  paper,  §  3220. 
filling  blank  space  in  note— material  alteration,  §  3221« 

ANIMALS, 

running  at  large  defined,  8  3078. 

caring  for  animals  taken  up  for  trespass,  §  3079. 

"vicious  propensity*'  defined,  §  3080. 

keeper  allowing  vicious  animal  to  be  at  large,  S  3081. 

viciousness  known  by  or  imputed  to  owner,  §  3082. 

harboring  dogs  known  to  be  vicious,  8  3083. 

notice  to  agent  of  animal's  vicious  propensity,  8  3084. 

defects  in  right  of  way  fences,  and  cattle-guards,  8  3085. 

duty  of  railroad  as  to  animal  on  track,  8  3086. 

contributory  negligence  of  owner  leaving  right  of  way  gate  open, 

8  3087. 
duty  to  fence  track  unless  public  convenience  interferes,  8  3088. 

ARREST, 

arrest  without  warrant  and  against  will,  8  5198. 
peace  officer — breaches  of  peace  in  his  presence,  8  5199. 
constable — loud  and  angry  words — officer's  presence,  8  5200. 
attempting  to  commit  offense  in  officer's  presence — duty  to  arrest 

8  5201. 
without  warrant  where  no  offense  is  committed — right  to  resist 

8  5202. 
private   person  making — reasonable   ground   for   believing   offense 

committed— identity  of  offender,  8  5203. 
officer  with  warrant — right  to  overcome  resistance,  8  5204. 

ARSON, 

willful  burning  of  house  of  another,  8  5561. 

arson  may  be  by  willful  omission  as  well  as  willful  commission, 

8  5561a. 
feloniously  burning  barn  of  another,  8  5562. 
malice  Implied  from  commission  of  arson,  8  5562a. 
grist  mill — inciting  and  hiring  to  burn,  8  5563. 
singly  or  with  another — aiding,  advising  and  abetting,  8  5664. 
necessary  to  prove  ownership  of  property,  8  5565. 

ASSAULT, 

what  constitutes,  8  3089. 

pointing  unloaded  pistol  at  another  may  constitute  assault,  |  S090. 

shaking  fist  angrily  in  face  of  another,  8  3091. 

assault  and  battery — what  is,  8  3092. 

assault  and  battery — mutuality  no  defence,  8  3093. 

forcibly  ravishing — elements  of  recovery,  8  3094. 

assault  and  battery — negligent  arrest  of  wrong  person,  8  3095. 

assault  and  battery — defense  of  possession,  8  3096. 

assault  and  battery — defense  of  common  property,  8  3097. 


INDEX  TO  VOL.  IIL  4081 

[Vol.  Ill  covers  sees.  2866-5590.] 

ASSATILT— Continued. 

aasault— frightening  horse  and  causing  injury,  §  3098. 

frightening  horse  by  brandishing  cane  In  reasonable  defense,  t  S099. 

assault— ejection  of  trespasser,  §  3100. 

assault  and  battery — self-defense,  S  3102. 

assault  and  battery — beginning  difficulty,  §  3103. 

self-defense — excessive  force,  §  3104. 

defense  of  possession — excessive  force,  §  3105. 

assault  and  battery — regaining  own  property,  §  3106. 

assault  and  battery — insult  to  wife  by  words,  S  3107. 

assault— accidental  injury,  §  3108. 

assault  and  battery— damages,  g  3109. 

ASSAULT  AND  BATTERY, 
assault  defined,  §  5205. 

attempt  to  strike — ability  to  commit  Injury,  §  6206. 
pointing  pistol  in  threatening  manner,  §  5207. 
when'  done  for  no  unlawful  purpose,  pointing  gun  Is  not  assault* 

§  5208. 
accidental  discharge  of  weapon,  §  5209. 
shooting  in  sudden  heat  of  passion,  §  5210. 

unlawful  violence  on  person  of  another — intent  to  Injure,  §  6211. 
chastisement  by  teacher  to  correct  pupil,  §  5212. 
assault  assented  to — not  aggravated,  §  5213. 
in  mutual  combat  all  participants  guilty,  §  5214. 
aiding  and  abetting  all  principals,  §  5215. 

using  necessary  force  in  keeping  order  In  one's  own  hous^  {  6216. 
self  defense  only  justifies  reasonable  force,  g  5217. 

ASSAULT  WITH  INTENT  TO  KILL, 
elements  to  constitute,  §  5218. 

lower  offenses  of  assault  or  assault  and  battery  embraced  in  in- 
dictment, S  5219. 
shooting  with  intent  to  kill,  §  5220. 

reasonable  doubt  as  to  intent  gives  benefit  to  defendant,  §  5221. 
stabbing  with  knife  while  another  holds  him,  §  5222. 
knife  a  deadly  weapon — not  under  heat  of  passion,  §  5228. 
deadly  weapon — no  adequate  cause,  §  5224. 
raising  assault  and  battery  to  intent  to  kill,  §  5225. 
cutting  and  stabbing— great  bodily  harm,  §  5226. 
Intent  drawn  from  circumstances — different  verdicts,  g  5227. 
presumption  from  use  of  dangerous  weapon,  §  5228. 
defendant  bringing  on  difficulty,  §  5229. 
mistaken  identity  immaterial,  §  5230. 
one  shooting  and  others  aiding  and  assisting,  §  5231. 
raising  battery  to  intent  to  do  great  bodily  harm,  g  5232. 
wife's  communication  of  improper  proposal  no  justification,  g  5233. 
provocation — reducing  offense  to  aggravated  assault,  g  5234. 
resisting  illegal  ejection  by  sheriff,  g  5235. 

Trials — 256. 
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ASSAULT  WITH  INTENT  TO  KlLLi— Continued. 
self  defense — reasonable  apprehension,  {  5236. 
self  defense — use  of  knife,  §  5237. 
proof  must  support  particular  charge  laid,  {  5238. 

ATTACHMENT, 

absence — absconding,  S  3112. 

temporary  absence  from  state  not  ground  for  attachment,  {  311S. 

wrongful  attachment — measure  of  damages,  {  3114. 

negligence  of  sheriff — failure  to  perfect  lien,  {  3116. 

sheriff — duty  to  act  promptly,  S  3116. 

collusive  attachment  to  secure  prior  Hen,  {  3117. 

ATTORNEY  AND  CLIENT, 

duty  of  attorney — good  faith,  S  3147. 

unauthorized  appearance — client's  knowledge — estoppel,  {  3148. 

service  performed  by  attorney  without  agreement  as  to  compensa- 
tion, 3149. 

services — treasonable  value  of,  S  3150. 

evidence  of  attorneys  as  to  such  value  applied  by  jury  to  their 
own  experience,  §  3151. 

attorney  not  responsible  for  every  mistake  In  practice,  §  8152. 

B. 

BAILMENT, 

diligence  in  the  keeping  of  cattle,  S  3154. 

innkeeper's  liability  for  goods  of  guest,  S  3155. 

lessee  of  machine  agreeing  to  keep  same  in  good  order,  §  3156. 

duty  of  clerk  of  court  in  keeping  books  of  court — negligence,  §  3157. 

of  livery-stable  keeper — loss  of  horse  by  fire,  §  3158. 

of  warehouseman  to  remove  goods  from  threatened  danger, 
S  3159. 
agister  neglecting  cattle — duty  of  owner  to  prevent  damage,  {  3160. 
measure  of  damage  for  cattle  neglected  by  agister,  3161. 
vendor  failing  to  care  for  property  sold  and  awaiting  delivery,  §  3162. 
degree  of  care  where  possession  is  beneficial  to  bailee,  §  3163. 

BANKS  AND  BANKING, 

failing  circumstances  defined,  S  5566. 

receiving  deposits  by  employee  under  defendant's  controi,  {  5567. 

prima  facie  evidence  of  insolvency,  §  5568. 

knowledge  of  insolvency,  §  5569. 

keeping  bank  open  by  direction  of  defendant,  S  5570. 

false  report  of  condition,  §  5571. 

false  entries  by  cashier,  §  5572. 

officer  falsely  certifying  checks  as  good,  when  known  or  believed 

not  to  be  good,  §  5573. 
using  worthless  bonds  as  security  with  intent  to  rectify  afterwards, 

§  5574. 
misapplication  of  funds  by  banking  officer,  §  5575. 
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BANKS  AND  BANKING— Con «n wed. 

knowledge  of  officers — defense  to  note,  S  3380. 

presumption  of  knowledge  of  director,  §  3381. 

special  deposit — bank's  refusal  to  honor  cheek  against,  S  3382. 

deposit  in  favor  of  another — depositor  no  right  to  withdraw,  §  3383. 

bank  appropriating  balance  to  its  own  debt  and  refusing  to  pay 

checks  thereon,  §  3384. 
retaining  funds  to  meet  certified  check,  {  3385. 
usage  as  affecting  diligence  in  collection  of  drafts,  S  3888. 
cashier's  check  in  payment  of  his  own  debt,  {  3387. 

BASTARDY, 

reputation  of  defendant  for  chastity  and  virtue,  §  5127. 
common  law  marriage  defense  to  proceeding,  §  5128. 
intercourse  with  others  evidence  on  question  of  paternity,  S  5129. 
differing  period  of  gestation  as  circumstance  for  jury's  considera- 
tion, §  5129a. 
general  unchastity  of  mother  not  a  defense,  S  5130. 
affidavit  of  prosecutrix  prima  facie  evidence  of  guilt,  §  5131. 

BIGAMY, 

holding  out  as  man  and  wife,  S  6132. 

BILLS  AND  NOTES, 

delivery  upon  condition  precedent  unperformed,  f  3167. 

signing  after  delivery  requires  new  consideration,  §  3168. 

want  of  consideration,  §  3169. 

failure  of  consideration,  §  3170. 

burden  on  defendant  to  show,  §  8171. 

consideration — agreement  not  to  divorce  wife,  S  3172. 

illegal  consideration — agreement  not  to  resist  divorce,  §  8173. 

note  given  for  shortage — agreement  not  to  prosecute,  §  3174. 

collusion  in  divorce  proceedings — consideration,  §  3175. 

illegal  consideration — renewal  note  defense  valid,  §  3176. 

but  if  extension  is  obtained  on  note  where  validity  is  in  dispute 
this  validates  it,  §  3176a. 

gambling  consideration,  §  3177. 

consideration — compromise  of  disputed  right,  {  8178. 

part  payment  and  promise  of  forbearance  make  new  consideration, 
§  3179. 

consideration — advancing  money  for  defendant's  share  in  worth- 
less patent,  §  3180. 

so  where  defendant  induced  plaintiff  to  purchase  note  procured 
by  fraud,  §  3181. 

Innocent  holder — who  Is,  §  3182. 

where  execution  admitted  burden  on  maker  to  show  holder  ac- 
quired note  in  bad  faith,  §  3183. 

collateral  security  held  in  same  way  as  by  purchase  in  good  faith, 
§  3184. 

bona  fide  holder— right  of,  §  3185. 
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BILLS  AND  NOTES— ConNnved. 

assignee  without  notice  assigning  to  one  with  notice,  S  31S6. 

note  procured  by  fraud — ^burden  on  holder  to  show  want  of  notice, 

§  3188. 
forbearance  in  pursuance  to  request  as  waiver  of  defense,  §  3189. 
and  so  a  note  procured  by  duress  may  be  subsequently  ratified. 

§  8190. 
fraud  in  procuring  execution — ^negligence,  §  8191. 
where  no  negligence  is  imputable  to  signer  note  void  in  hands  of 

innocent  holder,  S  3192. 
where  Illiterate  person  is  asked  to  sign  note  he  should  apply  to 

disinterested  person  for  information,  {  8193. 
endorsement  without  recourse  of  forged  note,  §  3194. 
renewal  note — failure  of  consideration  as  to  original,  {  3195. 
renewal  notes  defined,  S  3196. 
indorsee  of  check  to  make  effort  to  collect  same  before  suing 

drawer,  {  8197. 
notice  of  protest— how  given,  S  8198. 

conduct  of  indorser  amounting  to  waiver  of  notice  of  protest,  {  3199. 
variance  in  description  in  notice  of  dishonor,  S  3200. 
consideration  of  note  moving  to  co-maker,  §  3201. 
general  denial — ^burden  of  proof,  S  8203. 
notes  uncancelled  are  presumptively  unpaid,  §  3204. 
payment  of  A'b  note  by  B's — burden  of  proof,  §  3205. 
check— right  to  countermand,  §  3206. 
usury — instruction  under  Nebraska  statute,  S  3207. 
note  given  wholly  for  usury,  {  3208. 
notes  of  corporation  signed  by  officers  In  regular  course  of  business, 

§  3209. 
action  on  lost  or  destroyed  note — ^burden  on  plaintiff,  §  3210. 
usury  as  defense  to  note,  §  8211. 
usury  under  cover  of  commissions,  {  3212. 
recovery  in  double  the  amount  paid  as  usury,  S  3213. 

BOUNDARIES, 

natural  objects  preferred  to  courses  and  distances,  §  3634. 

distance  yields  to  marked  lines  and  corners  in  patents,  §  3635. 

natural  and  artificial  objects  preferred  to  courses  and  distances, 
§  3636. 

but  these  rules  yield  to  intention  as  ascertainable  from  the  descrip- 
tion, S  3637. 

stakes  and  monuments  of  original  survey,  §  3638. 

surveys — lost  monuments — fences — fixed  starting  point,  §  3639. 

discrepancy  In  calls  may  be  settled  by  the  field  notes,  §  3640. 
'  general  rules  to  ascertain  boundary,  §  3641. 

deed  referring  to  plat  for  fuller  .description  adopts  it,  §  3642. 

example  in  applying  rules  to  ascertain  boundary,  §  3643. 

actual  location  making  uncertain  calls  in  deed,  §  8644. 

r. ''s-epre8cntat:'on  ty  giantor — estoprel,  §  3G45. 
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recognition  for  ten  years  of  fence  as  division  line,  S  3646. 
high  water  mark,  how  ascertained  as  a  boundary,  §  3647. 
land  lying  between  a  meander  line  and  a  stream,  {  3648. 

BREACH  OF  PROMISE, 

constituent  elements  of  contract  to  marry,  §  8061. 

if  no  time  is  set — ^performance  within  reasonable  time,  S  3062. 

subsequent  sexual  intercourse — no  defense,  S  3063. 

promise  in  consideration  of  sexual  intercourse  is  a  defense,  {  8064. 

conditions  of  recovery,  S  3065. 

mere  courtesies  and  attentions  do  not  prove  promise,  {  3066. 

incapacity  to  make  binding  contract  of  marriage  not  necessarily  a 

defense,  S  3067. 
IK)stponing  date  set  for  marriage  from  time  to  time  as  affecting 

statute  of  limitations,  §  3068. 
venereal  disease  unknown  to  defendant,  when  promise  made,  §  3069. 

BREACH  OF  THE  PEACE, 

vile  epithets  intended  to  annoy  another,  S  5239. 
using  abuclve  language  in  presence  of  female,  §  6240. 

BRIBERY, 

attempt  to  corrupt  Juror,  S  6259. 

collecting  ''protection  money"  from  abandoned  women,  |  5260. 

money  paid  to  officer  for  fraudulent  certificates,  §  5261. 

paying  money  to  officers  with  power  of  appointment  to  office,  %  5261a. 

BROKERS, 

actual  services  bringing  about  a  sale,  S  3222. 

solicitation  by  broker  procuring  purchaser,  §  3222a. 

procuring  purchaser,  ready,  able  ana  willing  to  buy,  §  3223. 

if  purchaser  is  rejected  burden  on  broker  to  show  full  services, 

S  3224. 
refusal  of  seller's  wife  to  sign  deed,  no  defense,  §  3226. 
no  right  of  seller  to  withdraw  land  from  broker  after  purchaser  is 

procured,  S  3227. 
seller's  inability  to  comply  with  terms  of  sale  no  defense  against 

broker,  §  3227a. 
right   of   owner   to   take   up   negotiation   after   abandonment   by 

broker,  §  3228. 
right  of  revocation  pending  negotiations  if  done  in  good  faith, 

§  3229. 
right  to  revoke  in  good  faith  is  at  any  time  before  broker  makes  or 

begins  a  sale,  S  3229a. 
owner  selling  during  agency  to  purchaser  not  procured  by  agent, 

§  3230. 
listing  property  with  several  agents — one  completing  negotiations 

attempted  by  another,  S  3231. 
to  recover  commission  broker  must  be  the  procuring  cause  of  sale, 

S  3232. 
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BROKERS— Continued, 

or  when  property  has  been  exchanged,  S  3232a. 

mlBrepresentation  by  broker  defeating  sale,  §  3233. 

mere  middlemen — commissions  from  both  parties,  S  3234. 

procuring  agent  where  property,  is  listed  with  several,  {  3235. 

■ale  of  cotton  for  less  than  market  price,  §  3237. 

broker  not  actively  participating  in  purchase  of  land,  §  3238. 

purchase  of  real  estate — commissions,  S  3239. 

BUILDING  CONTRACTS, 

express  contract  and  recovery  upon  the  common  counts — ^burden  of 

proof — extra  work,  S  3337. 
reliance  on  plans  and  speciflcatious — ^misrepresentation — increased 

cost,  S  3338. 
departure  from  plans  and  specifications  by  agreement,  §  3339. 
substantial  compliance  with  plans  and  specifications  as  a  whole, 

§  3340. 
time  of  completion  postponed  by  act  of  defendant,  §  3341. 
judgment  of  engineer  made  test  of  performance — ^must  be  in  good 

faith,  S  3342. 
architects  certificate— bad  faith,  §  3343. 
architect's  agreement  to  prepare  plans  for  structure  to  cost  within 

fixed  sum,  S  3344. 
withholding  architect's  certificate  after  acceptance  of  performance, 

§  3345. 
accepting  plans  of  architect  though  not  according  to  order,  S  3346. 
completion  of  part  of  building  postponed  at  request  of  defendant, 

9  3347. 
deviations  from  contract  at  defendant's  request,  S  8348. 
improper  performance  causing  incomplete  structure  to  fall — ^recon- 
struction, §  3349. 
defective  material  causing  collapse  of  building — damages,  §  3350. 
defective  work — right  to  counterclaim,  §  335L 
right  to  recover  for  extra  work  and  materials,  S  8352. 

BURDEN  OF  PROOF, 

presumption  of  innocence — ^burden  on  state  to  overcome,  §  4966. 

the  burden  of  proof  never  shifts  to  defendant,  §  4967. 

and  he  is  not  bound  to  overcome  or  explain  evidence  against  him, 
§  4968. 

his  explanation  of  criminative  testimony  need  only  be  by  pre- 
ponderance of  evidence,  §  4969. 

state  must  prove  beyond  reasonable  doubt  that  offense  Is  not  barred, 
§  4970. 

presumption  of  Innocence — substantial  law  not  to  be  disregarded, 
S  497L 

of  two  reasonable  views  of  evidence  that  which  follows  the  pre* 
sumption  of  innocence  Is  to  be  preferred,  §  4972. 

homicide  shown — burden  on  accused  to  Justify  or  mitigate,  S  4973. 
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BURGLARY, 

breaking  necessary — breaking  defined,  §  5301. 

opening  screen  door,  §  5302. 

nighttime  entry — slight  force,  §  5303. 

daytime — entry  by  force,  §  5304. 

forcible  breaking  and  entering  with  intent  to  steal,  §  5305 

intent  must  be  proven,  §  5306. 

joint  attempt — each  liable  for  acts  of  the  other,  §  5307. 

breaking  window,  §  5308. 

nighttime — daytime — degrees,  §  5309. 

recent  possession  of  stolen  goods — failure  to  account  for,  §  5310. 

recent  possession — false  account,  §  5311. 

recent  possession — doubt  as  to  honest  possession,  {  5312. 

possession  unexplained,  §  5313. 

verdict — burglary — larceny,  §  5314. 

C. 

CARRIERS  OF  FREIGHT  AND  TELEGRAPH  COMPANIES. 

injury  to  freight — difference  in  market  value,  §  3449. 

delay  In  arrival — decrease  in  market  value,  §  3450. 

diversion  from  destination — difference  in  two  markets  less  freight, 
§  3451. 

injury  to  freight — decrease  in  actual  value,  §  3452. 

failure  to  deliver  message  which  does  not  apprise  of  special  dam- 
age, §  3453. 

cost  of  message  and  compensation  for  physical  and  mental  suffer- 
ing, §  3454. 

want  of  care  by  plaintiff  affecting  elements  of  recovery,  S  3455. 

failure  to  deliver  message  announcing  wife's  illness,  §  3456. 

additional  anguish  caused  by  failure  to  deliver  message,  §  3457. 

fluctuation  in  market  value  during  delay  in  delivery  of  message, 
§  3458. 

delay  in  transporting  live  stock — condition  on  arrival,  §  3459. 

injury  to  mules  causing  death,  §  3460. 

CARRIERS  OF  FREIGHT. 

when  relation  begins,  §  3240. 

bill  of  lading  is  prima  facie  evidence  of  good  order  of  goods,  §  3241. 

act  of  God — known  snow  fall — obstruction  when  freight  accepted » 

§  3242. 
general  rule  as  to  act  of  God  or  public  enemy,  §  3243. 
delay  as  occasion  of  goods  being  exposed  to  extraordinary  flood, 

§  3244. 
discrimination  in  furnishing  cars,  §  3245. 
failure  to  furnish  cars — duty  not  absolute,  S  3246. 
duty  to  furnish  cars  under  contract — excuses,  §  3247. 
limitation  of  liability — ^gross  negligence  not  permitted,  §  3249. 


I 


408d  IXDEX  TO  VOL.  tSL 

[Vol.  in  covers  sees.  Sti6-5690.] 

CARRIERS  OF  FREIGHT— Conttnved. 

llmlUUon  of  liability  to  own  line,  §  3250. 

connecting  carriers — injury  to  gooda — burden  of  proof,  |  S251. 

failure  of  owner  to  prevent  damage  to  freight,  S  3253. 

delay  in  carrying  perishable  freight — duty  of  consignee,  S  8254. 

carrier  must  know  or  have  reason  to  know  speedy  delivery  neces- 
sary for  special  damages  to  be  recovered,  f  3256. 

carrier's  liability  in  delivering  car  of  grain — position  of  car,  S  3257. 

loss  of  goods — misaddress  as  contributory  negligence,  S  3258. 

special  limitation  of  time  to  sue — contract,  §  3259. 

liability  as  carrier  ceasing  and  that  of  warehouseman  succeeding, 
S  3259a. 

merchandise  carried  as  baggage — notice  of  nature  of  goods — liabil- 
ity for  loss,  S  ?260. 

loss  of  baggage — liability  as  warehouseman — ^negligence*  S  3261. 

CARRIERS  OF  LIVE  STOCK, 

contract  for  shipping  cattle — ^breach,  S  S262. 

carrier  does  not  guarantee  deliyery  within  a  time  certain,  §  3263. 

negligent  delay — damages,  S  3264. 

delay  in  delivering  to  connecting  carrier,  S  3265. 

unreasonable  delay — subsequent  consequences,  S  3266. 

harmless  delay,  9  3267. 

necessary   delay   required  by   law  making  certain   further   delay 

harmless,  §  32G8. 
connecting  carriers  apportionment  of  damages  for  delay,  I  3269. 
injury  on  connecting  line — no  liability,  §  3270. 
delivery  to  connecting  carrier — what  constitutes,  §  3271. 
burden  of  proof  on  last  carrier,  §  3271a. 
injury  from  inherent  condition  of  cattle's  weakness,  §  3272. 
shipper's  negligence  in  not  caring  for  stock,  S  3273. 
shipper's  negligence  in  overloading,  g  3274. 
loading  on  wrong  car — Injury  from  removal,  §  3275. 
delay  from  act  of  God — unloading  in  unsafe  yards,  §  3276. 
injury  from  unnecessary  switching  of  cars,  §  3276a. 
fright — proximate  cause  of  injury,  §  3277. 

injury  from  viciousness  of  stock  not  ground  for  recovery,  §  3278. 
injury  to  live  stock — burden  of  proof,  §  3279. 
injury  from  defective  car,  §  3280. 
failure  to  feed  within  time  limited  by  law,  {  8281. 
failure  to  furnish  cars — contract,  S  3282. 
written  notice  of  claim  for  damages,  §  3283. 
necessity  for  making  claim  in  proper  time,  S  3284. 
inspection  of  stock,  waiver  of  notice  of  claim,  §  3286. 

CARRIERS  OF  PASSENGERS  BY  STREET  RAILWAYS, 

passenger — relation  begins  with' boarding  of  car,  §  4129. 

passenger— stopping  car  at  usual  place  is  invitation  to  become, 
§  4130. 


INDEX  TO  VOL.  m.  4089 

[Vol.  in  covers  sees.  28^66-5590.] 

CARRIERS  OF  PASSENGERS  BY  STREET  RAIJJW AYS— Continued. 

passenger — motorman  should  watch  for  one  Intending  to  be,  §  4131. 

passenger — intending  must  place  himself  where  ordinarily  would 
be  seen,  {  4132. 

care — highest  degree  practicable,  S  4133. 

but  there  is  no  liability  for  mere  accident  without  fault,  {  4134. 

collision — presumption  against  carrier,  S  4135. 

collision — with  railway  train  negligence  in  not  avoiding,  8  4136. 

derailment  carries  presumption  of  negligence,  S  4137. 

wrongful  ejection  and  fatal  injury  from  fall,  §  4138. 

high  rate  of  speed  on  defective  track,  I  4139. 

platform  without  railing — lurching  of  car,  §  4140. 

obligation  to  carry  safely — negligence  of  servants,  S  4141« 

boarding  car — sudden  start  causing  injury,  §  4142. 

reasonable  time  to  get  aboard,  S  4143. 

to  stand  still  not  required  until  passenger  is  seated,  §  4144. 

knowledge  either  of  conductor  or  motorman  that  passenger  is  board- 
ing car,  S  4145. 

per  contra  where  passenger  was  entering  car  from  platform,  {  4146. 

duty  of  conductor  to  countermand  stranger's  signal  to  start,  §  4147. 

alighting  from  car — sudden  starting,  §  4148. 

conductor  should  see  passenger  has  alighted,  §  4149. 

slow   moving  car — sudden   increase  of   speed  while  passenger  la 
alighting,  §  4150. 

alighting  passenger  struck  by  car  on  parallel  track,  {  4151. 

assisting  passenger  to  alight  where  step  la  muddy  and  slippery, 
§  4152. 

notifying  conductor  of  desire  to  alight,  §  4153. 

sufficient  time  to  alight — ^presumption  of,  §  4154. 

passenger  after  alighting  injured  by  car  in  effort  to  escape  an  ap- 
proaching vehicle,  S  4155. 

alighting  at  wrong  place,  §  4156. 

alighting  as  car  starts  up  when  difficult  to  turn  back,  §  4157. 

passenger  on  foot-board  must  exercise  reasonable  care,  §  4158. 

voluntary  alighting  while  car  is  in  motion,  S  4159. 

stepping  from  moving  car  in  the  wrong  direction,  §  4160. 

boarding  moving  car — ^warning  against,  S  4161. 

boarding  moving  car — negligence— question  of  fact,  §  4162. 

boarding  slow  moving  car — carrier  to  stop  car  to  avoid  Injury, 
§  4163. 

refusal  to  pay  fare — fight  brought  on  by  passenger — ^no  liability, 
§  4164. 

collision  brought  about  or  contributed  to  by  carrier,  §  4165. 

where  motorman  not  at  fault  no  recovery,  {  4166. 

presumption  of  negligence  arises  from  injury,  S  4167. 
explosion  in  car,  §  4168. 
derailment  and  rebuttal,  {  4169.    . 

boarding  or  alighting  from  moving  car  negligence  per  se,  9  4170. 
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injury  from  act  of  carelessness  by  passenger  carrier  could  not  an- 

Ucipate,  §  4171. 
explosion  from  controller  box  causing  passenger  to  jump  from  car, 

§  4172. 
80  wbere  other  negligence  produces  apparent  peril,  §  4173. 
inspection  of  car  as  rebutting  presumption  of  negligence,  S  4174. 

CIRCUMSTANTIAL  EVIDENCE^ 

defined  and  distinguished  from  direct  evidence,  §  4974. 

legal  and  competent  evidence,  S  4975. 

circumstances  must  be  consistent  with  each  other  and  with   the 

main  fact  to  be  proved,  I  4976. 
each  circumstance  necessary  to  a  conclusion  must  be  fully   and 

fairly  proven,  I  4977. 
the  facts  must  be  proved  by  a  preponderance  of  evidence  and  that 

they  are  incapable  of  explanation  with  any  reasonable  hypothesis 

of  innocence,  S  4978. 
circumstances   must   exclude,    to   all    moral   certainty,    innocence, 

§  4979. 
must  point  to  guilt  and  be  inconsistent  with  innocence,  §  4980. 
each  necessary  link  to  be  proven  beyond  reasonable  doubt,  §  4981. 
other  view  Is  that  testimony  as  a  whole  must  convince  beyond  a 

reasonable  doubt,  §  4982. 
must  not  on  any  reasonable  theory  be  true  and  accused  innocent, 

§  49S3. 
if  they  may  apply  as  well  to  some  other  person  facts  are  incon- 
clusive, 9  4984. 
jury  should  neither  enlarge  nor  belittle  such  evidence,  S  4985. 

COMPROMISE  AND  SETTLEMENT, 

agreement  for  any  payment  of  less  sum  in  discharge  of  greater, 
§  3039. 

note  given  in  settlement  of  claim  in  good  faith,  §  3040. 

diligence  to  set  aside— acquiescence  bars  right,  §  3041. 

striking  balance  and  agreeing  thereto,  §  3042. 

agreement  and  part  performance  thereof  accepted,  S  3043. 

burden  on  objector  to  show  unfairness  within  reasonable  time, 
§  3044. 

release — fraudulent  procurement,  §  3045. 

on  rescission  for  fraud  there  must  be  return  of  what  was  received, 
§  3045a. 

signing  receipt  not  binding  if  settlement  is  not,  S  3045b. 

threat  to  resist  payment  by  costly  litigation  not  ground  for  in- 
validating settlement,  §  3046. 

CONCUBINAGE— TAKING  FEMALE  FOR, 
definition  of  taking.  §  5134. 

definition  of  concubinage — intent  of  taking,  §  5135. 
taking  and  detaining  for  purpose  of  carnal  knowledge,  §  512^;. 
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CONCUBINAGE— TAKING  FEMALE  FOR— Continued, 

concubine  of  easy  virtue  or  gave  consent  no  defense,- S  6137. 

must  be  more  than  single  act  of  intercourse,  §  5138. 

aiding  and  assisting  in  the  taking,  §  5139. 

domestic  servant  making  father's  house  her  home,  S  5140. 

daughter  temporarily  from  home  working  or  visiting,  §  5141. 

taking  girl  to  cohabit  with  in  another  state,  §  5142. 

CONFESSIONS, 

jury  must  be  satisfied  statements  were  substantially  as  testified  to, 
§  4992. 

received  with  caution  because  of  danger  of  misapprehension,  §  4993. 

when  voluntarily  and  deliberately  made  evidence  of  highest  char- 
acter, §  4994. 

to  be  wholly  disregarded  unless  believed  to  have  been  freely  made, 
§  4995. 

not  voluntary  if  induced  by  any  threat  or  promise,  §  4996. 

if  accused  led  to  believe  to  his  interest  to  make,  should  be  rejected, 
§  4997. 

regarded  precisely  as  other  testimony  in  the  case,  §  4998. 

Jury  may  believe  a  part  and  reject  the  balance,  §  4999. 

if  defendant  did  not  know  what  he  was  saying,  confession  discarded, 
§  5000. 

what  defendant  said  against  himself  presumed  to  be  true,  §  5001. 

distinction  between  admissions  and  confessions,  §  5002. 

admissions  made  in  civil  trial  competent  in  criminal  prosecution, 
§  5003. 

CONSPIRACY, 

defined,  §  5262. 

acts  of  one  in  furtherance  of,  9  5263. 

prior  acts  binding  those  subsequently  Joining,  |  5264. 

abandonment  relieving  as  to  prior  acts,  §  5265. 

for  intimidation — participation  in  overt  acts,  §  5266. 

personal  presence  not  necessary  in  overt  acts,  §  5267. 

conspirator  going  beyond  common  purpose,  §  5268. 

acts  in  furtherance  of  common  purpose  negativing  self  defense, 

§  5209. 
distinction  between  purpose  to  commit  trespass  and  felony,  {  5270. 
declarations  of  co-conspirator,  §  5271. 
to  murder — identity  of  actual  perpetrator  not  necessary  to  be  shown, 

§  5272. 
inferred  from  acting  toward  common  object,  §  5273. 
two  or  more  but  not  all  need  be  convicted,  §  5274. 

CONTRACTS. 

construction  for  the  court,  S  3286. 
words — meaning  of — plain  and  ordinary  sense,  S  3287. 
ambiguous  meaning — how  determined,  §  3288. 
made  ly  offer  and  acceptance,  §  3289. 
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CONTRACTS — Continued. 

written  contract  avoided  by  parol  agreement,  S  3290. 

meeting  of  minds  necessary.  I  3291. 

no  aasent^signlng  by  Illiterate  person,  S  3292. 

burden  of  proof  on  party  affirming  consent  was  frandnlently  ob- 
tained, S  3293. 

release — omental  Incapacity,  S  3294. 

release  executed  under  influence  of  opiate  not  valid,  {  3295. 

unless  after  being  free  from  such  Influence  the  consideration  la  re- 
tained, S  3296. 

without  consideration — nudum  pactum,  §  3297. 

consideration — forbearance  from  action,  {  3298. 

illegal  consideration — agreement  not  to  prosecute,  9  3299. 

agreement  to  maintain  permanent  and  only  depot,  §  3300. 

release  upon  executed  contract — right  to  show  immoral  purpofl«b 
S  3301. 

contract  made  on  Sunday,  S  3302. 

party  signing  writing  without  due  attention,  {  3303. 

custom  entering  into  contract,  S  3304. 

modification  of  written  by  subsequent  oral  agreement,  {  3305. 

intent  from  contracts  partly  oral  and  partly  written  may  be  Jury 
question,  S  3306. 

novation — facts  constituting,  §  3307. 

reasonable  time  for  performance,  §  3308. 

sale  conditioned  on  weather  permitting  delivery,  f  3309. 

substantial  performance — allowance  for  minor  defects,  S  3311. 

subscription  conditioned  upon  performance  of  certain  work,  §  3312. 

when  date  of  performance  accrues,  S  3313. 

time  of  performance  as  implied  from  previous  dealings,  S  3314. 

acceptance  of  performance  without  opportunity  for  inspection,  {  3315. 

implied  agreement  to  pay  for  use  and  occupation,  {  3316. 

assumpsit  implied  from  request  to  perform  and  performance,  S  3317. 

money  paid  on  request,  S  3318. 

when  time  is  of  essence  delay  may  be  waived  by  conduct,  §  3319. 

work  and  labor  performed  at  defendant's  request,  §  3320. 

reasonable  value  of  services  performed  on  request,  S  3321. 

necessaries  to,  and  caring  for,  insane  persons,  §  3322. 

charging  member  of  family  for  board  and  services,  §  3323. 

ordinary  domestic  services  by  child  for  parent,  S  3324. 

services  between  relatives  upon  prior  understanding,  §  3326. 

money  obtained  through  undue  Influence — obligation  to  repay, 
§  3326. 

accepting  and  using  plans  and  speciflcatlons  prepared  by  another, 
S  3327. 

extra  work  by  public  officer — no  implied  assumpsit,  §  3328. 

performance  of  what  Is  fairly  Implied  by  a  contract,  §  3329. 

proof  by  plaintiff  of  readiness  to  perform,  §  3330. 

waiver  of  notice  provided  by  contract  to  be  given,  §  3331. 


I 


INDEX  TO  VOL.   HI.  4093 

[Vol.  ni  covers  aecs.  2866-6590.] 

CONTRACTS— Continued. 

improper  performance  knowingly  accepted  without  objection — es- 

toppel»  §  3332. 
Bufflclency  of  performance — best  Judgment  of  one  party,  |  S333. 
breach  Implied  from  conduct  or  acts.  §  3334. 
breach  by  revocation  of  authority  to  act,  S  3335. 
disputed  terms  of  oral  contract — question  for  ]ury»  |  8336. 

CONTRIBUTORY  NEGLIGENCE, 

contributory  negligence  defined,  §  4664. 

defendant  must  plead  it  as  a  defense,  S  4665. 

the  burden  of  showing  it  rests  upon  the  defendant,  S  4666. 

which  must  be  by  a  preponderance  of  the  evidence,  §  4667. 

but  if  plaintifTs  own  evidence  shows  such  negligence,  this  su£9cee, 
§  4668. 

or  where  it  can  be  fairly  inferred  from  all  the  circumstances  of  the 
case,  §  4669. 

plaintifP  makes  out  prima  facie  case  by  showing  injury  occasioned 
by  defendant's  negligence,  S  4670. 

alitor — where  it  is  held  plaintiff  must  show  he  exercised  care,  {  4671. 

contributory  negligence,  howsoever  shown,  is  complete  defense, 
notwithstanding  defendant's  negligence,  S  4672. 

provided  it  proximately  contributes  to  plaintiffs  injury,  {  4673. 

it  may  be  shown  by  passive  acquiescence  in  acts  of  negligence, 
S  4674. 

or  by  choosing  a  more  dangerous  method  in  the  performance  of 
duty,  §  4675. 

or  by  choosing  another  method  than  the  master  directs,  §  4676. 

or  by  failure  to  keep  proper  look  out  for  one's  own  safety,  §  4677. 

or  by  disobeying  orders,  rules,  or  warnings,  §  4678. 

or  by  servant  using  appliances  in  other  ways  than  intended,  {  4679. 

or  by  exposure  to  danger  that  was,  or  should  have  been  known, 
I  4680. 

or  by  not  anticipating  dangers  usually  incident  to  employment, 
S  4681. 

if  accident  would  not  have  happened  but  for  plaintifTs  negligence, 
he  cannot  recover,  S  4682. 

or  would  have  been  avoided  by  the  exercise  of  ordinary  care,  I  4683. 

presumption  of  safe  condition  does  not  dispense  with  duty  to  ex- 
ercise care,  §  4684. 

driving  into  water  covering  dangerous  hole  in  the  street,  §  4686. 

driving  across  track  without  keeping  team  under  control,  §  4686. 

umecessary  interference  with  electrical  wires  used  for  city  light- 
ing, §  4687. 

servant  boarding  swiftly  running  engine,  S  4688. 

jumping  from  moving  engine  at  vice  principal's  order,  §  4689« 

unnecessary  exposure  to  danger  from  moving  train,  {  4690. 

or  in  alighting  from  moving  train,  S  469L 


4094  INDEX  TO  VOL.  m. 

[Vol.  Ill  covers  sees.  2866-6590.] 

CONTRIBUTORY  NEGLIGENCE— Conrtniied. 

failure  to  give  statutory  warning  will  not  excuse  such  exposure, 

§  4692. 
negligence  in  stepping  into  elevator  shaft,  §  4693. 
intoxication  of  servant  as  contributing  to  his  injury,  S  4694. 
intoxication  contributing  to  Injury  to  passenger,  no  excuse,  S  ^^^* 
but  if  known  to  defendant,  it  may  call  for  different  care  as  to  his 

safety,  §  4696. 
emergency  excusing  one's  putting  himself  in  danger,  §  4697. 
acts  under  emergency  may  excuse  whatever  course  is  taken,  §  4698. 
in  such  case  negligence  causing  emergency  is  proximate  cause  of 

injury,  §  4699. 
and  BO  when  defendant's  negligence  throws  plaintiff  off  his  guard, 

S  4700. 
the  same  rule  applies  to  acts  of  negligence  charged  to  defendant 

i  470L 
contributory  negligence  alleged  of  a  child — care  according  to  age 

and  capacity,  S  4702. 
for  failure  of  care  within  that  capacity,  there  is  same  reBponsibllity 

as  with  adult,  S  4703. 
child  of  very  tender  years,  incapable  of  contributory  negligence, 

§  4704. 
obliviousness  of  danger  from  absorption  in  work  not  contributory 

negligence,  {  4705. 
exposure  by  acting  on  sudden  impulse  to  save  a  human  life,  §  4706. 

CORPORATIONS, 

controlling  officers — ^who  are,  §  3375. 

rights  of  stockholders  as  creditors,  §  3376. 

subscriptions  to  stock — secret  agreement  with  some  subscribers — 

fraud  on  others,  §  3377. 
subscription  to  stock  made  on  condition  in  prospectus,  §  3378. 
persons  holding  themselves  out  as  officers  of  a  non-existing  cor- 
poration, §  3379. 

CRIMINAL  CONVERSATION, 
elements  of  claim,  §  3070. 

statements  of  wife — limiting  effect  as  evidence,  S  3071. 
conduct  of  wife  as  bearing  upon  damages,  S  3072. 
condonation  by  husband  is  no  bar  to  action,  {  3073. 
husband's  cognizance  without  effort  to  prevent,  §  3074. 
adulterous  disposition  and  opportunity  for  intercourse,  J  8075. 

D. 

DAMAGES  FOR  BREACH  OF  CONTRACT— MEASURE  OP, 

sale — non-delivery — difference  between  market  value  and  contract 

price,  §  3426. 
difference  between  contract  price  and  market  value  at  nearest  point, 

less  freight,  §  3427. 
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DAMAGES  FOR  BREACH  OF  CONTRACT— ContinttCd. 

if  property  has  advanced,  purchaser  recovers  difference  as  of  date 
for  delivery,  (  3428. 

when  seller  has  shipped  may  sell  for  best  price  and  recover  dif- 
ference plus  expense,  §  3429. 

refusal  to  accept  gravel — difference  between  contract  price  and  coet 
to  furnish,  §  3430. 

warranty — difference  in  market  value  of  that  delivered  and  that 
agreed  to  be,  §  3431. 

diseased  cattle — difference  in  value  plus  loss  in  effort  to  use  same, 
§  3432. 

difference  in  actual  value  of  that  sold  and  that  delivered,  §  3433. 

boiler — difference  in  value  plus  loss  from  use  of  unsuitable  article, 
§  3434. 

right  to  recoup  for  difference  in  values  in  suit  for  price,  §  3435. 

difference  between  market  value  of  land  and  as  represented  to  be, 
§  3436. 

failure  of  title  to  land — ^purchase  price  and  value  of  improvements 
made,  §  3437. 

delay — frames  for  a  distillery — profits  lost  by  idleness,  §  3438. 

delay  in  furnishing  materials  for  building — recoupment,  {  3439. 

stoppage  of  work — services  performed — profits  from  complete  per- 
formance, §  3440. 

o/each  of  agreement  to  give  farm — value  of  services,  {  3441. 

exclusive  agency — commissions  diverted,  S  3442. 

sale  of  good  will — loss  of  profits  during  entire  period,  §  3443. 

contract  for  services — profits  that  would  have  been  earned,  §  3444. 

failure  to  properly  pack  fruit — diminution  in  value,  §  3445. 

liquidated  damages,  §  3446. 

breach  of  agreement  to  furnish  water  for  irrigation,  {  3447. 

wrongful  discharge  of  attorney,  §  3448. 

DAMAGES  FOR  DEATH, 

instruction  under  Missouri  statute,  §  3403. 
death  of  father — pecuniary  loss  and  loss  of  his  society,  §  3404. 
death  of  husband — damages  based  on  health  and  earning  capacity, 
§   3405. 
loss  of  comfort,  society,  assistance  in  caring  for  family  and 
support  for  widow  during  their  probable  joint  lives,  §  3406. 
pecuniary  benefits  for  minor  children  defined,  9  3407. 
recovery  present  worth  of  pecuniary  benefits,  or  what  is  reason- 
ably expected  deceased  would  contribute,  §  3408. 
what  husband  would  probably  earn  and  services  in  care  of  family, 

S  3409. 
no  recovery  by  widow  for  grief  and  loss  of  society,  f  3410. 
recovery  by  estate  for  destruction  of  power  to  earn  money,  {  3411. 

recovery  by  next  of  kin,  §  3412. 
position  in  life  of  minor's  family  as  indicating  his  probable  savlngB 
before  attaining  his  majority,  §  3414. 
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DAMAGES  FOR  DEATH— Con  tin  t/ed. 

damage  what  deceased  husband  would  have  probably  earned  and 

contributed  to  ms  family,  §  3415. 
death  from  intemperance  actual  value  of  loes  of  means  of  support — 

habits  of  industry,  etc,  considered,  {  3416. 
expectancy  according  to  mortality  tables,  if  deceased  was  strong  and 

robust,  §  3417. 
measure  of  damages  for  death  of  mother,  {  3418. 
next  of  kin — fair  and  just  compensation  for  pecuniary  injury  to 

them,  §  3419. 
no  damage  presumed  from  death  of  a  brother  but  must  be  inroYed. 

S  8420. 
next  of  kin — ^jury  to  say  if  there  is  any  pecuniary  loss,  §  3421. 
death  of  child — mental  grief  not  considered,  but  pecuniary  benefits 
in  life  of  child  during  minority,  9  3422. 
artistic  capacity  as  affecting  the  question  of  expense  to  edu- 
cate and  probable  net  earnings,  during  minority.  If  any, 
§  8423. 
net  earnings  aboYe  cost  of  maintenance,  S  3424. 
aeyeral  plaintiffs — recovery  apportioned  by  the  Jury,  §  3426. 

DABiAGES  FOR  TORTS— MEASURE  OF, 

alienation  of  affections — loss  to  wife,  {  3616. 

assault  and  battery — compensation  for  physical  and  mental  suffei^ 

ing,  §  3517. 
assault  and  battery — ^pain  and  suffering — ^loes  of  time  and  medical 

expenses,  9  3518. 
breach  of  promise — ^mortification,  etc,  f  3519. 
criminal  conversation,  §  3520. 
conversion — excessive  sale  under  chattel  mortgage,  S  3521. 

fair  market  value  of  property,  9  3522. 
ejection  from  train  and  resulting  illness,  §  3528. 
eviction  of  tenant — deprivation  of  leased  premises,  {  3524. 
false  imprisonment — injury  and  wounded  feeling,  S  3525. 
false  representation  as  to  quantity  of  land  leased — deduction  from 

rent,  §  3526. 
fires  by  locomotives — injury  to  trees — difference  in  value,  9  3527. 
fire  from  negligence — ^house  and  contents — value  of,  §  3528. 
libel — elements  of  damage,  §  3529. 

repetition  of  old  rumors,  impaired  reputation,  9  3530. 
mental  suffering,  $  3531. 
malicious  defamation  of  business — financial  loss,  9  3582. 
malicious  prosecution — injury  to  reputation  and  business.    Finan- 
-     cial  ability  of  defendant  considered,  9  3533. 
general  damages — attorney  fees  and  expenses,  9  3534. 
expenses    in    defense — mortification — injury    to    reputation* 
9  3535. 
nuisance — market  value  before  and  after,  9  3536. 
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DAMAGES  FOR  TORTS— MEASURE  OF— Continued. 

overflow — actual  value  of  property  destroyed — injury  to  land,  §  3537. 

market  value  of  crops — cost   of   repairs,   avoidable   Injury, 
§  3538. 

Injury  to  land — value  before  and  after,  §  3539. 

fair  compensation  for  crops  destroyed,  §  3540. 

defendant's  ditch  increasing  volume,  §  3541. 
pollution  of  stream — diminished  value  in  use  of  property,  {  3542. 

depreciated  value  of  waterwork's  plant,  §  3543. 

damage  to  cattle,  9  3544. 

defendant  in  control  of  source  of  pollution,  {  3545. 
physician's  negligence — pain — permanent  injury,  §  3546. 
streets — change  of  grade — difference  in  value,  §  3547. 
wrongful   attachment — expense   in   defending   loss   and   detention, 

§  3548. 
wrongful  replevin — usable  value  of  property,  §  3549. 
water  and  water  courses — preventing  usual  flow — profits  of  saw 
mill,  §  3550. 

polluting  irrigating  ditches,  §  3551. 
public  records — destruction — cost  to  restore,  9  3552. 

DAMAGES  IN  GENERAL, 

burden  of  proof  to  show  loss  and  extent,  §  3397. 

must  be  based  on  evidence  in  the  case,  §  3398. 

exemplary  damages  not  awarded  without  actual  damages,  9  3399. 

avoidable  consequences  not  compensated,  §  3400. 

notice  of  rescission  stops  accrual  of  damages  so  far  as  may  be  pre- 
vented, 9  3401. 

where  cause  of  damage  may  be  removed  by  party  damaged,  he 
should  remove  it,  9  3402. 

DEDICATION, 

highways — dedication — acquiescence  by  owners — evidence  of,  9  3573. 
acts  by  adjoining  owners  after  location  of  highway,  9  3574 
highways — dedication — knowledge  of  user  creates  by  prescription,  ■ 

9  3575. 
dedication  by  adverse  possession  and  continuous  use,  9  3576. 
quantity  dedicated  according  to  purpose  intended,  9  3577. 
acceptance  of  dedication  by  the  public,  9  3579. 

DEEDS, 

delivery  a  question  of  intent,  9  3580. 

married  woman — freedom  from  coercion,  9  3581. 

notary  explaining  acknowledgment  to  married  wcman,  9  3582. 

marketable  title  defined,  9  3583. 

offer  of  vendor  to  perfect  title — right  to  rescind,  9  3584. 

recovery  upon  non-performance  of  condition  subsequent,  9  3584a. 

DEFENDANT  AS  WITNESS, 

his  testimony  to  be  tested  the  same  as  that  of  other  witnesses, 
9  5004. 

Tr.iAr.s— 257 
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DEPENDANT  AS  WITNESS— Con«n wed. 

it  must  be  weighed  and  not  arbitrarily  rejected,  S  5005. 

Jury  may  take  Into  consideration  his  interest  in  the  result,  S  5006. 

and  also  his  demeanor  and  conduct  on  the  stand,  §  5007. 

and  the  fact  that  he  has  been  contradicted  by  other  witnesses,  9  5008. 

such  interest  creates  no  presumption  of  falsity,  §  5009. 

may  take  into  consideration  the  enormity  of  the  crime  charged, 

§  5010. 
his  manner  and  the  probability  of  his  statements  to  be  considered, 

S  5011. 
his  temptation  to  testify  falsely  may  be  considered,  9  5012. 
failure  to  testify  not  to  be  taken  against  him  or  discussed,  S  6013. 
no  presumption  of  guilt  from  failure  to  testify,  §  5014. 
failure  to  testify  should  not  be  permitted  to  prejudice  defendant* 

§  5015. 
evidence  of  another  charge  merely  to  aid  in  determining  credibility, 

9  5016. 

DEFILEMENT  OF  CHILD, 
defined,  §  5143. 
pupil  of  defendant  in  his  care  and  protection,  9  5144. 

DISORDERLY  AND  BAWDY  HOUSES, 

definition  of  disorderly  house,  §  5145. 

definition  of  bawdy  house,  9  5146. 

definition  of  house  of  prostitution,  §  5147. 

bawdy  house,  keeper  of.  defined,  9  5148. 

house  of  ill-fame  shown  by  reputation  of  inmates,  9  5149. 

keeping  or  aiding  or  abetting  keeping  house  of  ill-fame^  9  5150. 

DURESS, 

with  respect  to  contracts — what  constitutes,  9  3353. 

threats  exciting  fear  of  grievous  wrong — contract  voidable,  9  3354. 

money  paid  under  duress — recoverable  when,  9  3356. 

note  surrendered  under  duress  not  cancelled,  9  3357. 

what  constitutes  such  duress  as  will  avoid  a  deed,  9  3358. 

notice  of  disafiirmance  as  sufficient  evidence,  9  3359. 

ratification  by  sut sequent  acts,  9  3360. 

burden  to  show,  §  3361. 

payment  to  obtain  goods  held  for  illegal  charge,  9  3362. 

DYING  DECLARATIONS, 

cautionary  instruction  as  to  preliminary  ruling  on  dying  declara- 
tions, 9  5511a. 

situation  equal  to  that  induced  by  oath — jury  to  consider  accuracy 
of  reproduction,  §  5512. 

if  faithfully  reported,  to  be  considered  like  other  testimony,  if 
declarant  believed  death  impending,  9  6513. 

the  same  weight  as  if  deceasecl  werQ  testifying  on  the  stand,  }  5514. 
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statements  of  deceased  inconsistent  with  dying  declarations  com- 
petent evidence,  §  5515. 
same  consideration  as  if  under  oath  and  no  greater,  J  5516. 
jury  should  receive  dying  declarations  with  caution,  9  5517. 

E. 
BJiXlJTMENT, 

plaintiff  must  recover  on  his  own  title,  §  3596. 

title  need  not  go  back  of  common  source,  §  3597. 

plaintifT  to  prove  identity  of  land  with  that  sued  for,  §  3598. 

title  of  plaintiff  subject  to  defeasance  on  performance  of  condition 
subsequent,  §  3600. 

title  acquired  actual  settler  on  public  land,  §  3601. 

temporary  abandonment  does  not  defeat  title,  §  3602. 

reasonable  diligence  to  protect  public  land  against  relocation,  {  3603. 

presumption  of  rightful  possession— burden  of  proof,  §  3604. 

adverse  possession  for  requisite  time  defeats  paper  title,  §  3605. 

one  holding  without  legal  title  has  burden  to  show  adverse  posses- 
sion for  requisite  time,  §  3606. 

tacking  successive  possession  through  color  of  title,  §  3607. 

presumption  that  occupier  holds   In  subordination  to  legal  title 
rebuttable,  9  3608. 

ELECTIONS, 

registering  under  false  name,  S  5275. 

EMBEZZLEMENT, 

appropriating  money  as  employee,  9  5276. 

collector  with  right  to  commissions,  §  5277. 

retention  of  money  under  honest  claim  of  right,  9  5278. 

intent  to  appropriate  to  own  use,  9  5279. 

intent  essential  element  in  embezzlement,  9  5280. 

clerk  fraudulently  converting,  9  5281. 

employee  receiving  money  for  specific  use  and  converting,  9  5282. 

small  amounts  taken  under  formed  design,  §  5283. 

possession  by  virtue  of  office  in  corporation,  §  5284. 

public  officer — Intention  to  return  at  future  time,  9  5286. 

public  officer — failure  to  turn  over  to  successor,  §  5286. 

public  officer  drawing  check  on  public  funds,  9  5287. 

intrusting  by  placing  in  bank  subject  to  check,  9  5288. 

lodge  officer — its  books  as  evidence,  §  5289. 

treasurer  of  labor  union  appropriating  its  funds,  9  5290. 

acts  barred  by  limitation  as  proof  of  intent,  9  5291. 

entrusting  to  sell — appropriating  proceeds,  9  5292. 

EMINENT  DOMAIN, 

right  of  way — fee  in  owner  who  may  use  for  purpose  not  Incon- 
sistent, 9  3657r 
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railroad  may  fence  off,  construct  and  operate  railway  and 
use  eartli,  stone,  etc.,  f  3658. 

railroad  taking  quarry — blasting  not  element  of  damage  as  lav 
protects  others,  8  3669. 

railroad  may  construct  tracks,  usual  and  ordinary  way — ^may  di- 
vert flow  of  water.  {  3660. 

railroad  must  provide  crossing  to  public  road,  {  3661. 

drainage  ditch  crossing  railroad's  right  of  way—must  pay  cost  of 
bridge,  §  3662. 

damages  actual  cash  market  value  at  time  of  taking;  S  3663. 

speculative  value  not  to  be  considered,  9  3664. 

actual  value  independent  of  purpose  it  is  to  be  used  for,  §  3665. 

location,  present  and  probable  adaptability  and  bona  0de  sales  in 
vicinity  to  be  considered,  §  3666. 

fair  market  value  at  the  time— not  speculative  value,  S  3667. 

value  of  land  for  platting  into  lots,  §  3668. 

not  use  of  land  but  adaptability  is  test,  S  3669. 

disadvantages  to  remainder  of  land — direct  and  peculiar,  9  3670. 

incidental  benefits  and  damages  ofT-set  each  other,  S  3671. 

damage  in  excess  of  special  benefits,  §  3672. 

the  part  taken  Independently  valued,  and  if  damages  exceed  bene- 
fits, the  difference  is  to  be  added,  §  3672. 

actual  depreciation  in  market  value  of  remaining  land,  S  3674. 

strip  taken  by  telephone  company — depreciation  to  remaining  land. 
9  3675. 

market  value  with  regard  to  existing  business  and  that  reason- 
ably to  be  expected,  9  3676. 

part   appropriated   injuring   business    adaptability   of   remainder, 
9  3677. 

possibility  of  railroad's  negligence  as  to  fire  may  be  considered, 
9  3678. 

common  benefits  not  taken  into  consideration,  9  3679. 

servitude  for  telegraph  poles — difference  in  value  before  and  afte^ 
appropriation,  9  3680. 

highway  across  railroad  track  no  recovery,  9  3681. 

change  of  grade  in  street — damage  off-set  by  benefit,  9  3682. 

grading  street  special  benefits  deducted  from  damages,  9  3683. 
special  distinguished  from  common  benefits,  9  3684. 

opening  street — difference  between   damage  and  benefits  allowed 
owner,  9  3685. 

ErNTICINO  LABOR, 

distinction  between  tenant  and  laborer,  9  5298. 
EVIDENCE, 

rebuttable  presumption  that  transactions  are  honest,  9  2885. 

testimony  suppicssed  presumed  to  be  against  him  who  suppresses, 
9  2886. 
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burden  of  proof  to  be  satisfied  by  preponderance  of  evidence,  §  2887. 

preponderance  of  evidence  Is  not  greater  number  of  witnesses, 
§  2888. 

but  evidence  having  the  greater  weight,  however  slightly,  8  2889. 

jury  not  bound  to  accept  uncontradicted  evidence  as  conclusiTe^ 
§  2890. 

positive  evidence  of  greater  weight  than  negative,  witnesses  being 
equally  credible,  §  2891. 

caution  as  to  accepting  casual  statements  or  admissions,  8  2892. 

duty  of  court  to  construe  written  evidence,  §  2893. 

view  of  premises  not  evidence  but  an  aid  to  understand  It,  §  2894. 

opinions  measured  by  the  facts  they  are  based  on,  9  2895. 

limiting  evidence  to  the  question  of  Impeachment,  §  2896. 

admissions  against  Interest  in  former  trial,  §  2897. 

admissions  in  pleadings  obviate  the  necessity  of  proof,  8  2898. 

presumption  of  life — stronger  or  weaker  according  to  circum- 
stances, 8  2899. 

mortuary  tables  not  absolute  proof,  but  aids  to  Jury,  9  2900. 

EXCUSABLE  HOMICIDE, 

struggle  brought  on   by  deceased — ^pistol  accidentally  discharged, 

9  6433. 
preventing  escape  of  prisoner,  9  6434. 
shooting  thief  In  act  of  stealing  horse,  9  5435. 
burden  on  defendant  to  show  justifiable  killing,  9  5436. 

EXEMPLABY  DAMAGES, 

the  principle  upon  which  exemplary  damages  are  given,  9  3556. 

alienation  of  affections — wanton  and  malicious  conduct,  9  3557. 

assault  and  battery — ^wantonly  and  maliciously  assaulting  and  beat- 
ing—mitigation, 9  3558. 
reckless  violence  and  indignity,  9  3559. 

attachment — issuance  without  probable  cause,  9  3560. 

ejection  from  street  car — assault,  malicious  and  without  provoca- 
tion, 9  3661. 

liquor  sold  contrary  to  instructions — no  exemplary  damages,  9  3562. 

intoxicating  liquors— sale  of — peremptory  instruction  to  award, 
9  3563. 

malice  authorizing  exemplary  damages  defined,  9  3664. 

gross  negligence — derailment  of  car,  9  3665. 

malicious  prosecution — defendant's  financial  ability,  9  3566. 

oppressive  conduct  and  seizure  of  property,  9  3567. 

public  service  company— -malicious  cutting  off  of  gas  supply,  8  3568. 

reckless  driving  on  street— injury,  9  3569. 

trespass — ^breaking  fence  and  entry  on  land,  9  8670. 

trover — fictitious  claim  to  property,  9  3671. 

vicious  animal— permitting  to  run  at  large,  9  3572. 
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BXTORTIONp 

collecting  Illegal  fees,  {  5294. 

ooUectlng  under  threats  from  keeper  of  bawdy  house,  |  5295. 

P. 

FALSE  IMPRISONMENT, 

false  imprisonment— «ct8  constituting,  S  3686. 

absence  of  reasonable  grounds  for  belief  in  guilt,  §  3687. 

party  acting  under  commitment  by  court  Justified,  §  2688. 

officer  arresting  for  offense  committed  in  his  presence,  §  3689. 

officer  arresting  without  warrant  where  no  offense  in  his  presence, 
S  3690. 

private  person  arresting  until  warrant  may  be  obtained,  §  3691. 

arrest  for  contempt  by  sergeant-at-arms,  §  3692. 

detaining  to  prevent  disturbance  of  religious  worship,  §  3693. 

chief  of  police  arresting  on  reasonable  grounds  to  believe  plaintiff 
guilty  of  felony,  9  3694. 

conductor  of  street  car  causing  arrest  without  reasonable  grounds. 
9  3C95. 

Imprisonment  by  corporation's  servant  in  the  scope  of  his  employ- 
ment, 9  3695a. 

owner  causing  arrest  of  one  unlawfully  withholding  his  property, 
9  3695b. 

right  to  arrest  trespasser — excessive  force,  9  3696. 

FALSE  PRETENSES, 

representation  calculated  to  deceive — intelligence  of  party  to  whom 

made,  9  5376. 
property  must  have  been  obtained  thereby,  9  5376. 
obtaining  public  funds  on  false  certificate,  9  5377. 
obtaining  cattle  on  statement  of  financial  condition,  9  5378. 
financial  standing  of  corporation — reliance  on  reputation,  9  5379. 
other  pretenses  to  show  intent,  9  5380. 
intent  inferred  from  circumstances,  9  5381. 
joint  indictment  against  those  in  concert,  9  5382. 
making  false  statement  for  allowance  by  city  for  street  work,  9  5383. 

FELONIOUS  WOUNDING. 

disfiguring  with  a  whip,  9  5241. 

gross  carelessness  in  shooting  pistol,  9  5242. 

FENCES, 

fences — unlawful  removal — ^good  faith,  9  5576. 

FIRE  INSURANCE, 

general  agent  as  to  all,  or  a  particular  class  of  business — powers, 

9  3906. 
proper  disclosure  as  necessary  to  validity  of  contract,  9  3907. 
constituents  of  parol  contract  of  Insurance,  9  3907a. 
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FIRE  INSURANCE— Con«nwe(i. 

misrepreeentation  which  makes  a  policy  void,  §  3908. 

but,  if  agent  soliciting  insurance  is  not  misled,  misrepresentation 

immaterial,  §  3909. 
and  so  where  by  his  fault  or  negligence  this  occurs,  §  3910. 
if  agent  agrees  to  issue  a  policy  for  unearned  premium  on  another 

house,  that  insurance  then  begins,  §  3911. 
condition  of  absolute  ownership  to  make  policy  effective,  §  3912. 
unlawful    use    of   property,    vitiating   policy — selling    intoxicating 

liquors,  §  3915. 
manufacturing  plant  operated  at  night,  §  3916. 
cessation  of  insurance  by  building  or  any  part  falling,  §  3917. 
building  blown  from  its  blocks,  but  remaining  intact,  §  3918. 
what  alteration  will  avoid  the  policy,  §  3919. 

a  similar  instruction  drawn  from  the  plaintiffs  standpoint,  §  3920. 
vacancy  as  to  dwelling  house  avoiding  the  policy,  §  3921. 
temporary  vacation  of  premises  does  not  avoid  policy,  §  3922. 
possessioir,  cleaning  and  moving  in  furniture  constitute  occupancy, 

§  3923. 
false  statements  in  proofs  of  loss  avoid  the  policy,  §  3924. 
but  the  false  statement  must  be  willful,  §  3925. 
and  made  with  fraudulent  intent,  §  3926. 
destruction  of  premises  by  assured  avoids  the  policy,  §  3927. 
and  so  if  by  ordinary  diligence  he  could  have  saved  his  house. 

§  3928. 
gross  negligence  of  assured  causing  fire  avoids  the  policy,  §  3929. 
the  right  of  an  agent  to  consent  to  additional  insurance,  §  3931. 
increased  hazard — knowledge  of  by  agent,  §  3932. 
and  where  not  known  to  insured  or  its  agents,  §  3933. 
waiver  of  condition  of  forfeiture  by  promise  to  rebuild,  §  3934. 
failure  to  make  proof  of  loss,  defeats  recovery,  §  3935. 
adjusters  adjusting  loss  and  then   denying  ability   Is   waiver  of 

proofs,  §  3936. 
soliciting  and  receiving  proofs  of  loss,  waiver  of  condition  of  for- 
feiture, §  3937. 
waiver  of  condition  to  submit  to  examination  as  to  details  of  loss, 

§  3938. 
denial  of  liability  for  alleged  failure  to  pay  premium,  is  waiver 

of  proofs  of  loss,  §  3939. 
informal  notice  not  objected  to  is  sufficient  notice  of  loss,  §  3940. 
limitation  of  time  ^     sue  waived  by  conduct,  §  3941. 
tender  of  premium  before  loss  saves  policy,  §  3942. 
building  destroyed  presumed  to  equal  insurance.    Burden  on  de 

fendant,  §  3943. 
destruction  of  building — what  constitutes,  §  3944. 
renewal  of  policy  by  oral  contract,  §  3945. 
damage  to  party  walls— mode  of  estimating,  §  394C. 
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yalue  of  premises — opinions  of  witnesses,  9  3947. 

subrogation  with  right  to  sue  for  negligence  causing  fire,  {  3948. 

PLIGHT. 

circumstance  prima  facie  indicative  of  guilt,  8  4986. 

fact  of  more  or  less  weight  to  show  consciousness  of  guilt,  §  4987. 

flight  circumstance  to  be  considered  with  all  the  other  evidence, 

§  4987a. 
presumption  of  guilt  to  be  taken  into  consideration,  f  4988. 
corroborative  evidence  tending  to  connect  defendant  with  the  crime 

alleged,  §  4989. 
attempt  to  escape  unexplained  raises  presumption  of  guilt,  §  4990. 
attempted  escape  a  circumstance  to  be  taken  into  considerction. 

9  4991. 

FORGERY. 

signed  without  authority  with  intent  to  defraud,  9  6384. 

mistaking  initials  of  name  intended  to  be  forged,  9  6385. 

alteration  of  amount  in  check,  9  6386. 

authority  to  sign,  9  5387. 

utter  and  publish — defined,  9  5388. 

uttering  with  knowledge  of  false  signature,  9  5389. 

having  in  possession  with  intent  to  utter,  9  5390. 

utter  and  publish  with  Intent  to  defraud,  9  539L 

possession  as  evidence  of  forgery,  9  5392. 

expert  testimony  on  handwriting,  9  5393. 

bogus  telegram  not  Intended  to  deceive,  9  5394. 

FORMER  JEOPARDY, 

must  prove  bar  by  preponderance  of  evidence,  9  5028. 

if  property  alleged  to  be  stolen  is  same  jury  must  acquit,  9  5029. 

if  ofTenses  In  both  trials  substantially  the  same,  the  defense  is  valid, 
9  5030. 

if  former  prosecution  is  collusive,  defense  rejected,  9  5031. 

if  prosecution  invited  to  evade  prosecution  for  higher  oftense,  de- 
fense rejected,  9  5032. 

FRATERNAL  AND  BENEFICIAL,  INSURANCE. 

presumption  of  death — absence  seven  years,  9  3974. 

suicide  does  not  raise  presumption  of  insanity,  9  3975. 

burden  of  proof  to  show  suicide,  9  3976. 

sanity  required  to  commit  suicide,  9  3977. 

intemperate  use  of  liquor  means  addicted  to  excessive  use,  9  3978. 

misrepresentation  in  application  as  to  being  so  addicted,  9  3979. 

or  as  to  insured  not  consulting  a  physician,  §  3979a. 

death  as  result  of  duel  is  death  by  violation  of  law,  9  3980. 

burden  on  company  to  show  insurance  forfeited,  9  3981. 

custom  and  couise  of  dealing  as  to  payment  of  assessments,  9  3982. 
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application  to  grand  lodge  condition  precedent  to  suit  for  benefit, 
9  3983. 

incapacity  for  manual  labor — defined,  §  3984. 

explusion  on  charges  forfeiting  insurance,  9  3985. 

death  as  result  of  engaging  in  unlawful  combat,  S  3986. 

death  as  result  of  attempting  self-defense,  9  3987. 

acceptance  of  check  for  assessments  which  check  later  proved  worth- 
less, 3987a. 

FRAUD, 

actionable  fraud  defined,  9  3779. 

burden  of  proof  requires  clear  evidence,  9  3780. 

where  facts  consistent  with  honesty  charge  fails,  9  3781. 

representation  knowingly  false  calculated  to  deceive  and  relied  on, 
9  3782. 

made  with  intent  to  induce  entering  into  contract  and  its  sole 
cause,  9  3783. 

and  party  induced  has  been  defrauded,  9  3784. 

rescission  for  fraud  must  be  within  reasonable  time,  9  3785. 

purchases  on  false  invoices  at  reduced  values — ^notice  of  fraud, 
9  3785a. 

seller  parting  with  possession  on  fraudulent  representation  may  re- 
claim property,  9  3786. 

intentional  over-valuation  of  bank  stock  by  officer  in  a  sale,  9  3788. 

negligence  of  purchaser  does  not  bar  suit  for  fraudulent  misrep- 
resentation, 9  3789. 

false  representation  need  not  be  sole  cause  but  a  material  induce- 
ment, 9  3799. 

reckless  representations  the  equivalent  of  representations  know- 
ingly false,  9  3791. 

pointing  out  other  land  than  that  purchased  as  being  that  pur- 
chased, 9  3792. 

making  false  representation  as  to  a  fact  not  within  ordinary  care 
to  discover,  9  3793. 

misrepresenting  indebtedness  in  sale  of  business — ^assumption  by 
purchaser,  9  3794. 

release  obtained  by  fraud— settlement  of  claim  for  injuries,  9  3795. 

false  representation  as  to  what  is  plainly  perceptible,  9  3796.     ' 

false  representation  as  to  a  lot  being  a  comer  lot,  9  3797. 

signature  obtained  by  misreading  writing  to  signer,  9  3798. 

signing  without  reading  where  not  induced  by  false  statements, 
9  3799. 

fraudulent  misrepresentations  by  agent  known  to  be  acting  for  an- 
other, 9  3800. 

subsequent  conduct  may  prove  prior  intent,  9  3802. 

fraud  provable  by  circumstantial  evidence,  9  3803. 

what  must  concur  to  entitle  to  relief,  9  3804. 

fraudulently  inducing  an  illiterate  person  to  sign  a  note,  9  3805. 
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FRAUD — Continved. 

such  note  void  in  hands  of  innocent  holder  before  matarity,  §  3806. 

effect  of  acquiescence  after  discovery  of  fraud,  S  3807. 

Ba?e  of  a  chattel — concealing  an  incumbrance,  §  3808. 

deceit  in  inducing  purchase  of  worthless  patent,  9  3809. 

where  injury  resulted  from  Texas  cattle  fever,  §  3810. 

whether  damage  accrued  from  a  fraudulent  representation,  §  3S11. 

several  liability  of  defendants,  §  3812. 

fraud  as  a  counterclaim  in  an  action  to  foreclose  a  mortgage,  §  3S13. 

the  same  subject  stated  from  the  plaintiff's  standpoint,  9  3814. 

fraud  in  the  transfer  of  forged  notes,  9  3815. 

FRAUDS,  STATUTE  OP, 

IMtrt  performance  in  oral  contract  for  sale  of  land,  9  3816. 

possession  taken  in  furtherance  of  the  contract,  9  3817. 

oral  agreement  for  surrender  of  lease,  9  3818. 

oral  agreement  not  to  be  performed  within  a  year,  9  3819. 

necessity  for  demand  of  money  paid  ui>on  contract,  void  if  not  per- 
formed, 9  3820. 

delivery  as  part  performance  must  be  unconditional,  9  3821. 

oral  promise  to  pay  the  debt  of  another,  9  3822. 

oral  promise  upon  valuable  consideration  to  pay  money  to  another, 
9  3823. 

a  verbal  lien  of  which  no  notice  is  given  is  invalid  as  to  third 
parties,  9  3824. 

FRAUDULENT  CONVEYANCES, 

fraudulent  conveyance  defined,  9  3825. 

fraud  not  presumed  but  must  be  proven,  9  3826. 

fraud  may  be  shown  by  a  preponderance  of  evidence,  9  3827. 

fair  and  reasonable  price  surrendered  to  existing  creditors  negatives 

fraud,  9  3828. 
a  fair  consideration — one  not  so  much  below  value  as  to  arouse 

suspicion,  9  3829. 
a  conveyance  without  consideration  invalid  against  grantor's  debts, 

9  3830. 
but  exempt  property  may  be  disposed  of  as  debtor  pleases,  9  3831. 
to  secure  a  bona  fide  debt  lawful,  though  it  hinders  other  creditors, 

9  3832. 
one  creditor  may  be  preferred  to  the  exclusion  of  others,  9  3833. 
the  fraudulent  intent  of  vendor  will  not  alone  defeat  a  sale,  9  3834. 
vendee  must  know  of  such  intent,  or  of  facts  to  put  him  on  inquiry, 

§  3835. 
where  goods   transferred  for   debt,  they  must  equal  its  amount, 

9  3836. 
assumption  of  indebtedness  by  vendee  a  good  consideration,  9  3837. 
agreement  to  pay  debts  of  vendor,  9  3837a. 
full  cash  consideration  no  protection  to  purchaser  with  notice  of 

fraudulent  intent,  9  3838. 
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where  statute  requires  actual  change  of  possession  intent  imma- 
terial, §  3839. 

knowledge  by  purchaser  shown  by  facts  and  circumstances,  §  3840. 

fraudulent  conveyance  to  prevent  collection  of  anticipated  debt, 
§  3841. 

the  intent  to  defraud  subsequent  creditor  to  be  specific,  §  3842. 

fraud  is  not  presumed  in  transaction  between  husband  and  wife, 
§  3843. 

but  is  subject  to  close  scrutiny  in  favor  of  creditors,  §  3844. 

a  relative  may  be  preferred  Just  as  any  other  creditor,  §  3845. 

sale  must  be  followed  by  open  and  notorious  possession,  §  3846. 

acts  constituting  badges  of  fraud,  §  3847. 

sale  without  delivery  raises  presumption  of  fraud,  9  3848. 

this  presumption  rebutted  by  proof  of  full  and  adequate  considera- 
tion, §  3849. 

or  where  sufficient  property  remains  to  pay  debts,  §  3850. 

or  by  proof  of  good  faith  and  without  fraudulent  intent,  §  3851. 

knowledge  by  purchaser  of  seller's  indebtedness  a  circumstance, 
§  3852. 

all  surrounding  circumstances  and  subsequent  conduct  to  be  con- 
sidered, §  3853. 

reasonable  time  to  take  possession,  §  3854. 

seller  leasing  from  purchasers,  constitutes  change  of  possession, 
§  3855. 

taking  of  possession  must  be  that  which  the  property  permits  of, 
§  3856. 

directing  clerk  of  seller  to  take  charge  no  more  than  constructive 
possession,  §  3857. 

transfer  of  partnership  property  for  firm  debt,  no  fraud  against 
partner's  creditors,  §  3858. 

G. 

GAMING  AND  BETTING, 

express  understanding  between  parties,  §  5296. 
what  constitutes  keeping  a  gambling  house,  §  5297. 
permitting  betting  upon  pool  table,  §  5298. 
keeping  gambling  device,  §  5299. 
option  contracts  consummated  elsewhere,  9  5300. 

GAMING  AND  GAMBLING  CONTRACTS, 

invitation  to  take  part  in  game  of  chance  (statutory),  §  8363. 
visiting  gambling  place  on  invitation  and  losing  at  play — recovery, 

§  3364. 
suing  for  money  lost  in  a  game  of  poker,  §  3365. 
suing  for  money  lost  on  a  foot  race,  §  3366. 
where  there  is  concerted  plan  between  players,  all  are  liable  to 

loser,  i  3367.  * 


4108  IKDBX  TO  VOL.  m. 

(Vol.  in  coven  sees.  2866-6690.] 

GAMING  AND  GAMBLING  CONTRACTS— Continued. 

recovery  from  stakeholder  on  election  bet,  I  3368. 

stakeholder  paying  over  wager  after  demand,  liable  to  loser,  {  3369. 

money  loaned  to  be  used  in  gambling,  S  3369a. 

copartners  In  bookmaking  on  horse  races — ^no  action  between, 
9  3370. 

players  receiving  part  of  sum  lost,  may  be  sued  for  entire  loes, 
9  3371. 

action  does  not  lie  for  specific  property  under  grain  gambling  con- 
tract, 9  3372. 

sales  on  future  deliveries  to  be  settled  on  margins,  9  3373. 

option  contracts — privilege  of  delivering  or  not  delivering,  9  3374. 

GIFTa 

what  constitutes  parol  gift  of  land,  9  3585. 
taking  possession  and  making  valuable  improvements,  9  3586. 
donor  making  sale  after  vesting  of  equitable  title,  9  3587. 
intent  in  delivering  certificate  of  deposit  series,  9  3688. 
gift  and  delivery  investing  irrevocable  title,  9  3588a. 

GOOD  CHARACTER  OF  ACCUSED, 

evidence  as  tending  to  establish  a  defense,  9  5017. 

may  be  sufficient  to  turn  the  scale  in  defendant's  favor,  {  5016. 

especially  in  cases  of  circumstantial  evidence,  9  5019. 

law  presumes  less  probability  of  guilt,  9  5020. 

of  itself  it  may  create  a  reasonable  doubt,  9  ^021. 

if  guilt  is  shown  beyond  reasonable  doubt,  good  character  avallB 

nothing,  9  5022. 
reputation  for  peace  and  quietude  competent  In  homicido,  9  6023. 

H. 

HOMICIDE, 

meaning  of  terms,  9  5403. 

malice  defined,  9  5404. 

malice  express  and  implied  distinguished,  9  5405. 

implied  malice  defined,  §  5406. 

malice  presumed  from  use  of  deadly  weapon,  9  5407. 

intent  presumed  from  use  of  deadly  weapon,  9  5408« 

intent  inferred  from  circumstances,  9  5409. 

degrees  stated  and  distinguished,  9  5410. 

resisting  trespass — use  of  deadly  weapon,  9  5411. 

resisting  arrest— killing  officer,  9  5412. 

seeking  difficulty  armed  with  weapon,  9  5413. 

provoking  deceased  into  making  an  attack,  9  5414. 

motive — presence  or  absence  of  a  circumstance,  9  5415. 

mutual  combat — deadly  weapon  obtained  during  struggle,  9  6416. 

involuntary  in  pursuit  of  lawful  and  unlawful  purpose,  9  5417. 

doubt  as  to  degree,  §  5418. 

intoxication  as  affecting  intent  and  degree,  9  5419. 
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HOMICIDE — Continued, 

aiding  and  abetting  perpetration  of  homicide,  §  5420. 

presence  without  knowledge  or  participation,  §  5421. 

Buicide — ^aiding  and  abetting,  §  5422. 

Buicide — abandoning  agreement  to  commit,  §  5423. 

killing  another  than  the  person  intended,  §  5424. 

apprehension  of  one  provoking  difficulty,  9  5425. 

premeditation — ^how  shown,  §  5426. 

premeditation — ^never  presumed,  9  5427. 

premeditation — length  of  time  before  killing,  §  5428. 

death  must  ensue  within  a  year  and  a  day,  $  5429. 

threats  without  overt  act  no  justification  of  homicide,  §  5430. 

nor  abuse  or  words  however  insulting,  S  5431. 

nor  will  slander  reduce  killing  to  manslaughter,  {  5432. 

HUSBAND  AND  WIFE, 

marriage  defined,  S  3859. 

abandonment  by  wife  forfeits  obligation  by  husband  to  support, 

§  3860. 
presumption  of  valid  marriage  not  overcome  by  showing  former 

marriage  without  more,  S  3861. 
marriage  lawful  as  by  law  where  solemnized,  §  3862. 
insanity,  but  not  mere  weakness  of  mind  at  the  time,  ground  for 

annulment  of  marriage,  §  3863. 
husband  not  wife's  agent  as  to  her  separate  property,  §  3864. 
having  knowledge  of  his  acts,  she  should  repudiate,  §  3865. 
no  implied  obligation  to  pay  husband  for  labor  bestowed  on  her 

property,  §  3866. 
one  inducing  wife  to  remain  away,  cannot  recover  for  necessaries 

furnished  to  her,  §  3868. 
burden  on  one  furnishing  necessaries  to  show  wife  justified,  §  3869. 
separation  by  consent  and  provision  by  husband  free  him  from  lia- 
bility, 9  3870. 
husband  liable  for  necessaries  furnished  to  wife  where  she  is  jus 

tifiably  absent,  9  3871. 
wife  feme  sole  as  to  real  and  personal  property  owned  by  her,  9  3872. 
husband  in  management  and  control  of  community  property,  9  3873 
as  also  of  wife's  separate  estate  under  Texas  rule,  9  3874. 

L 

INCEST, 

consent  of  both  parties  not  essential,  9  5151. 

defendant's  admission  of  relationship  competent  evidence,  9  5152 

facts  constituting  female  an  accomplice,  9  5153. 

INDEMNITY  INSURANCE, 

condition  as  to  extent  of  assured's  pay-roll — accident  to  employee 
}  4006. 
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INDEMNITY  INSURANCE— Continued. 

fidelity  of  employees— periodical  examination  of  books — early  de- 
tection of  irregularities,  9  4007. 
contributory  negligence — failure  to  notify,  §  4008. 
renewal — ^mistaken  statements  in  application,  S  4009. 

INDICTMENT  AND  INFORMATION, 

defendant  tried  only  on  the  specific  charge  therein,  §  5024. 
it  is  not  evidence  and  Jury  should  not  be  biased  by  it  §  5025. 
and  presumption  of  Innocence  is  in  no  way  disturbed  by  it,  (  5026. 
no  variance  for  failing  to  prove  exact  day  of  ofTense,  §  5027. 

INFANT— CAPACITY  TO  COMMIT  CRIME. 

under  fourteen — ^burden  on  state  to  show  capacity,  §  5033. 
this  may  appear  by  conduct  and  appearance  of  accused,  §  5034. 

INJURIES  AT  CROSSINGS, 

pedestrian  approaching  track,  presumption  he  will  not  put  himself 

in  peril,  §  4316. 
frightening  horse  by  unnecessarily  shrill  blasts  of  whistle,  9  4317. 
fright  from  noises  usual  and  Incidental  to  use  of  engine,  §  4318. 
but  if  plaintiff  contributed  to  causing  his  team  to  run  away 'there 

is  no  recovery,  9  4319. 
causing  hand-car  to  roll  down  embankment  and  frighten  horses, 

9  4320. 
must  give  warning  of  train's  approach,  9  4321. 
signal  ordinarily  sufficient  for  persons  exercising  ordinary  care, 

9  4322. 
and  run  train  at  such  speed  as  is  consistent  with  due  care,  9  4323. 
circumstances  requiring  more  than  statutory  signals,  9  4324. 
giving  signals,  limiting  speed,  and  keeping  look-out  at  street  cross- 
ings, 9  4325. 
and  provide  other  means  reasonably  required  as  notice,  9  4326. 
sounding  whistle — no  liability  unless  employee  knows  injury  will 

ensue,  9  4327. 
gates — failure  to  lower,  9  4328. 
gates — raising  as  invitation  to  cross,  9  4329. 
where  train  was  backed  while  gates  were  raised,  9  4330. 
public    highway    crossing    greatly    frequented — duty    of    engineer* 

9  4331. 
and  where  crossing  is  In  sparsely-populated  district,  9  4332. 
fiagman — not  In  customary  place — presumption  of  safety  in  croflii> 

Ing,  §  4333. 
failure  to  provide  fiagman  or  gates  In  city  as  evidence  of  negllgenoe, 

9  4334. 
but  such   failure  will  not  excuse  traveler  from   exercising  care^ 

9  4335. 
fiagman — no  warning  given  to  one  approaching  track,  9  4336. 
watchman  at  bridge — failure  of  to  warn,  9  4337. 
brakeman  on  train  pushed  backward — care  required,  9  4338, 
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INJURIES  AT  CROSSINGS— (7on«ntted. 

obstruction  to  view  of  traveler — additional   precautions  to  wam» 

§  4339. 
look-out  for  persons  traveling  on  street,  §  4340. 
violating  ordinance  as  to  speed  limit  negligence  per  se,  §  4341. 
making  crossing  reasonably  safe  for  public  travel,  §  4342. 
seriatim  statement  of  circumstances  for  consideration  of  jury  on 

the  question  of  tbe  exercise  of  ordinary  care,  §  4343. 
train  because  of  momentum  has  right  of  way  over  pedestrian  or 

vehicle,  §  4344. 
presumption  mutual  as  to  the  exercise  of  ordinary  care,  §  4345. 
anr^  obligation  to  do  so  mutual  and  reciprocal,  §  4346. 
burden  on  plaintiff  to  prove  every  condition  necessary  to  recovery, 

§  4347. 
where  track  along  public  street  not  presumed  that  way  is  clear, 

§  4348. 
railroad  must  not«run  at  dangerous  speed  in  incorporated  town, 

§  4349. 
if  crossing  known  to  be  unsafe — question  of  negligence  for  jury, 

§  4350. 
a  railroad  track  is  itself  notice  of  danger,  §  4351. 
one  intending  to  cross,  must  use  care  in  approaching  track,  §  4352. 
attempting  to  cross  in  covered  wagon,  §  4353. 
failure  to  stop,  look  and  listen — absolute  negligence,  §  4354. 
plaintiff  misled  by  conduct  of  defendant's  servants  switching  cars, 

§  4355. 
he  may  give  greater  attention  in  the  direction  train  is  more  likely 

to  come,  §  4356. 
failure  to  look  and  listen  as  negligence,  a  question  for  the  jury, 

§  4357. 
contributory  negligence  in  going  upon  track  for  the  jury,  §  4358. 
failure  to  give  signals  does  not  excuse  failure  to  look  and  listen, 

§  4359. 
assumption  as  to  ordinance  requiring  bell  to  be  rung,  §  4360. 
plaintiff's  negligence  causing  injury  precludes  recovery,  §  4361. 
hearing  train  and  assuming  risk  in  crossing,  §  4362. 
warning  to  be  given  where  one  is  seen  about  to  place  himself  in 

danger,  §  4363. 
sounding  whistle  only  within  statutory  distance  of  crossing,  §  4364. 
flying  or  running  switch  as  requiring  additional  care,  §  4365. 
private  crossing  built  by  railroad  to  be  kept  in  passable  condition, 

§  4366. 
not  generally  required  to  give  signals  when  approaching  private 

crossing,  §  4367. 
but  a  crossing  may  become  public  after  general  use  for  many  years, 

S  4368. 
series  of  instructions  in  crossing  case,  {  4369, 
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INJURIES  TO  SEKVANT8, 

employee  bound  to  ordinary  care  to  avoid  injury  to  himself,  8  4390. 
negligent  order  of  foreman  causing  injury,  §  4391. 
latent  danger  known  to  foreman  but  unknown  to  plaintiff,  §  4392. 
injured  In  course  of  employment  by  act  of  vice-principal,  S  4393. 
foreman's  negligent  order  causing  rear  end  collision  of  hand  cars 

9  4394. 
injured  by  act  of  fellow  servant,  §  4395. 
safe  place  to  work — ordinary  care  to  provide,  S  4396. 
and  upon  this  the  servant  mar  rely  without  making  inspection 

§  4397. 
employee  without  means  equal  to  those  of  employer's  for  knowing 

of  defect,  S  4398. 
keeping  cars  placed  so  that  work  in  yards  may  be  safely  performed, 

9  4399. 
keep  'ookout  where  employees  commonly  pass  in  their  work,  §  4400. 
and  give  proper  warning  of  approach  of  engine  or  cars,  9  4401. 
kicking  cars  without  lights  thereon,  9  4402. 
or  at  great  force  and  speed,  9  4403. 
defective  switches,  permitting  cars  to  escape,  9  4404. 
brakes  to  be  set  while  couplings  are  made,  9  4405. 
obstruction  causing  accident  to  employee  in  the  course  of  duty, 

9  4406. 
railroad  bridge — ordinary  care  in  inspection,  9  4407. 
railroad  bridge — duty  to  inform  employee  of  its  not  being  reason- 
ably safe,  9  4408. 
defective  track — derailment  from  decayed  crossties,  9  4409. 
dangerous  rate  of  speed  on  unsafe  track,  9  4410. 
contents  of  moving  cars  falling  therefrom,  9  4411. 
snow  slides — precautions  to  keep  roadway  safe,  9  4412. 
failure  to  furnish  adequate  help,  9  4413. 
safe  appliances — duty  of  master  to  search  for  defects,  9  4414. 
but  not  to  resort  to  unusual  or  impractical  tests,  9  4415. 
or  to  furnish  appliances  absolutely  safe,  9  4416. 
employee  not  under  duty  to  inspect  appliances  for  defects,  §  4417. 
injury  from  defect  which  employee  should  have  discovered,  9  4418. 
failure  to  provide  proper  couplings  for  cars,  9  4419. 
foreman  knowing  of  defect  not  informing  servant  under  him,  9  4420. 
failure  to  guard  against  injury  from  known  defect,  9  4421. 
insecure  doors  of  cars  falling  upon  employee,  9  4422. 
engineers  may  assume  track  is  safe,  9  4423. 

special  duty  of  engineer  to  inspect  his  engine  and  report,  9  4424. 
defects  not  discoverable  by  exercise  of  ordinary  care  by  servant, 

§  4425. 
assumption  of  risk  where  defect  is  known  or  obvious,  9  4426. 
rc"''' pence  of  master  not  an  assumed  risk,  §  4427. 
all  danc:er8  ordinarily  incident  to  the  business  assumed,  |  4428. 
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where  servant  knows  of  master's  negligence  he  assumes  risk  from 

that,  §  4429. 
where  by  ordinary  care  servant  should  know  of  master's  negligence, 

S  4430. 
servant's  reliance  on  vice-principal  to  guard  against  injury,  9  4431. 
section  boss  relied  on  to  protect  track  men  from  being  run  over, 

§  4432. 
but  if  they  see  danger  imminent  they  must  care  for  themselves, 

S  4433. 
and  where  the  risks  are  obvious,  S  4434. 
where  servant  goes  on  engine  with  engineer  known  to  be  without 

experience,  §  4435. 
ordinary  loose  joints  in  railroad  tracks  are  assumed  risks,  9  4436. 
assumption  of  risk  in  manner  of  conduct  of  business,  9  4437. 
continuance  in  employment  where  conditions  are  dangerous,  9  4438. 
promise  to  repair  defective  appliances,  9  4439. 
continue  to  use  defective  appliance  without  protest,  9  4440. 
question  for  Jury  if  person  of  ordinary  prudence  would  continue  in 

service,  9  4441. 
employee  charged  with  knowledge  of  ordinary  method  of  conducting 

business,  9  4442. 
putting  oneself  in  obvious  danger,  9  4443. 
failure  to  warn  employee  in  dangerous  place  of  movement  of  cars, 

9  4444. 
reasonable  effort  to  give  proper  signal,  9  4445. 
failure  of  employee  to  station  signal  for  his  own  protection,  9  4446. 
misunderstanding  by  deceased  of  signal  given  by  engineer,  9  4447. 
instruction  for  defendant  where  injury  is  from   fault  of  fellow 

servant,  9  4448. 
instruction  that  injury  caused  by  fellow  servant  makes  railroad 

liable,  9  4449. 
engineer  injuring  brakeman  by  violent  Jerking  of  cars,  9  4450. 
fellow  servants  negligently  releasing  injured  employee  from  dan- 
gerous position,  9  4451. 
co-operation  in  work  making  employees  fellow  servants,  9  4452. 
failure  of  master  to  warn  inexperienced  employee,  §  4453. 
wreck,  occurrence  of — no  presumption  of  negligence,  9  4454. 
reasonable  rules — master's  duty  to  establish,  9  4455. 
reasonable  rules — duty  of  employee  to  observe,  9  4456. 
non-observance  acquiesced  in,  9  4457. 
where  rule  against  coupling  moving  cars  is  habitually  disregarded, 

9  4458. 
or  where  for  the  duty  required  no  other  means  for  its  performance 

are  provided,  §  4459. 
employee  injuring  third  person  not  in  course  of  employment,  9  4460. 

Trials — 258. 
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INJURIES  TO  TRESPASSERS  AND  LICENSEES, 

light  to  expect  clear  track,  S  4370. 

nevertheless  there  is  the  duty  to  keep  a  look  out,  §  4371. 

footway  habitually  used  by  the  public,  9  4372. 

private  crossing  used  by  pedestrians  for  years,  §  4373. 

but  track  is  generally  not  to  be  used  as  foot  path,  §  4374. 

persons  walking  on  track  should  watch  for  trains,  §  4375. 

temporary  passway  for  public  on  track  to  be  kept  in  good  condition* 
§  4376. 

failure  to  fence  track — ^injury  to  child,  9  4377. 

injury  to  stockmen  at  stockyards,  9  4378. 

license  to  pass  over  track  is  not  to  pass  under  cars  standing  thereon, 
I  4379. 

persons  permitted  to  use  track  considerable  time  for  certain  pur- 
pose— licensees,  9  4380. 

backing  train  under  shed  without  light  on  end  of  leading  car,  8  4381. 

person  at  station  to  greet  friend  on  arrival,  9  4382. 

persons  unloading  cars  placed  upon  side  track.  9  4383. 

persons  lawfully  resorting  to,  or  being  on  railroad  platform,  9  4384. 

negligent  throwing  of  freight  from  car  against  person  on  platform, 
9  4385. 

trespasser — reckless  disregard  of  his  safety,  9  4386. 

pushing  trespasser  from  train  going  at  high  rate  of  speed,  9  4387. 

compelling  trespasser  to  leave  train  while  in  rapid  motion,  9  4388, 

INSANITY, 

presumption  of  sanity  and  burden  of  proof,  9  5035. 

physical  disease  in  the  brain  deranging  mental  or  moral  faculties^ 
9  5036. 

not  know  nature  of  act,  or  if  he  did,  that  he  was  doing  wrong,  9  5037. 

that  which  dethrones  reason  and  incapacitates  from  distinguishing 
between  right  and  wrong,  9  5038. 

capacity  as  to  the  particular  act  charged,  9  5039. 

partial  and  total  insanity  distinguished,  9  5040. 

knew  act  when  committed  was  wrong  and  able  to  choose,  9  5041. 

act  committed  during  a  lucid  Interval.  §  5042. 

weak  intellect  or  blunted  or  ill  developed  moral  perceptions  re- 
sponsible, 9  5043. 

mental  aberration  or  sickness  of  mind  produced  by  any  cause, 
§  5044. 

settled  insanity  from  long  continued  intoxication,  9  5045., 

immaterial  that  derangement  arises  from  excessive  drink,  9  5046. 

Toluntary  drunkenness  producing  temporary  insanity,  9  5047. 

temporary  insanity  from  voluntary  drunkenness  taken  In  mitiga- 
tion, §  5048.  ^ 

consciousness  of  wrong  where  governing  power  of  mind  is  lost, 
§  5049. 

moral  or  emotional  incuiity  from  excitement  or  anger,  J  5050, 


INDEX  TO  VOL.  HI.  4115 

[Vol.  Ill  covers  sees.  2&66-6590.] 
INSANITY— Con«n«e<l. 

emotional  Insanity  defined,  S  6051. 

impulse  or  passion  temporarily  dethroning  reason,  S  5052. 

to  be  an  excuse  irresistible  impulse  must  arise  from  disease,  S  5053. 

insanity  proven  by  a  preponderance  of  evidence,  §  5054. 

proven  either  directly  or  by  facts  and  circumstances,  9  5056. 

insanity  once  established  is  presumed  to  continue,  §  5056. 

except  it  be  a  transient  derangement  of  the  mind,  §  5057. 

subsequent  insanity  no  defense  if  sane  when  act  was  committed, 

§  5058. 
self  defense  and  insanity  are  not  inconsistent  defenses,  S  5059. 
letters  showing  wife's  unfaithfulness  competent  evidence  bearing 

on  sanity,  §  5060. 

INSTRUCTIONS  CAUTIONARY  AND  EXPLANATORY, 

instructions  to  be  considered  in  their  entirety,  §  2866. 

and  followed  notwithstanding  a  Juror's  private  opinion,  §  2867. 
Jury  to  confine  their  attention  solely  to  the  evidence,  §  2868. 

and  not  consider  what  the  court's  opinion  on  the  facts  may 
be,  §  2869. 
counsers  statement  of  what  is  expected  to  be  proven  not  to  be  re- 
garded as  evidence,  9  2870. 
nor  extraneous  matter  in  argument  of  counsel,  §  2870a. 
excluded  evidence  not  to  be  considered,  S  2871. 
duty  of  Jury  to  be  impartial,  §  2872. 

and  try  case  against  railroad  the  same  as  against  individual, 

§  2873. 
and  should  be  influenced  by  facts,  not  sentiment,  9  2874. 
pleadings  are  not  evidence,  9  2875. 

but  if  they  allege  one  thing,  and  the  proof  shows  another,  the 
pleader  loses,  9  2876. 
counts  to  be  considered  separately  &nd  verdict  be  for  total,  9  2877. 
evidence  to  be  considered  as  a  whole,  9  2878. 

and  looked  at  in  the  light  of  common  sense,  9  2879. 
Jury  to  confer  patiently  and  try  to  reach  agreement,  §  2880. 

but  each  Juror  is  to  decide  according  to  his  own  conscience, 
9  2881. 
limiting  evidence  to  specific  purpose  of  its  introduction,  9  2881a.    ' 
limiting  recovery  to  charge  of  negligence  in  petition,  9  2882. 
non-production  of  witness  matter  for  consideration  of  jury,  9  2882a. 
no  presumption  against  either  side  when  witness  accessible  to  both, 

9  2883. 
failure  of  accused  to  testify  not  to  be- alluded  to,  9  2884. 

INTENT,  ^ 

presumed  from  result  following  an  act  Intentionally  done,  9  5061. 
death  from  assault  with  dangerous  weapon  presumes  intent  to  kill, 

9  5062. 
inferred  from  surrounding  facts  and  circumstances,  }  5063, 
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or  from  willfully  and  knowingly  committing  an  Illegal  act,  t  5064. 

natural,  usual  and  probable  consequences  presumed  to  be  intended, 
S  5065. 

appropriating  proceeds  of  a  transaction  as  showing  fraudulent  In- 
tent, S  5066. 

prior  similar  transactions  as  showing  intent,  9  5067. 

while  intoxication  is  not  defense  evidence  competent  on  question 
of  intent,  S  5068. 

where  in  crime  intent  is  necessary  ingredient  it  must  be  proved  be- 
yond reasonable  doubt,  S  ^069. 

one  endeavoring  to  obtain  money  on  forged  paper  presumed  to  have 
fraudulent  intent  §  5070. 

claiming  land  under  forged  deed  raises  strong  presumption  of 
guilty  intent,  §  5071. 

INTOXICATINO  LIQUORS, 

violation  of  Sunday  law — merchandise,  i  6518. 

violation  of  Sunday  law — ^liquor,  }  5519« 

saloon  premises  defined,  S  5520. 

sale  without  license,  §  552L 

merchant  defined,  9  5522. 

keeping  liquor  for  sale  without  license,  9  5523. 

engaged  In  business  of  keeping  liquor  for  others,  i  5524. 

intoxicating  liquor  defined,  §  5525. 

honest  mistake  of  seller,  9  5526. 

reasonable  doubt  as  to  what  was  sold,  f  5527. 

seller's  duty  to  ascertain  character  of  liquor,  f  6528. 

sale — elements  of,  9  5529. 

place  of  sale  where  liquor  is  delivered,  9  5530. 

delivery  for  money  paid,  9  5531. 

delivery  for  cash  or  credit,  9  5532. 

on  credit  to  be  repaid  in  kind,  9  5533. 

charging  value  to  employee,  9  5534. 

receiving  price  before  purchasing  to  resell,  9  5536. 

purchase— buying  as  agent  for  another,  9  5536. 

original  package  for  personal  use,  9  5537. 

traveler  purchasing  in  another  state,  9  5538. 

sale  in  local  option  district,  9  5539. 

practicing  subterfuge  in  selling,  9  5540. 

local  option  agent  for  liquor  dealers,  9  5541. 

giving  away  as  courtesy,  9  5542. 

sale — by  clerk — presumption,  9  5543. 

sale — by  bartender — presumption  conclusive,  9  5544. 

sale— aiding  and  abetting  principal,  9  5545. 

sale— acting  together,  all  principals,  9  5546. 

sale— aiding  directly  or  indirectly,  9  5547. 

joint  purchase  and  delivery  by  one  to  another,  9  5548. 

sale— prohilited  qvantity,  9  5549. 
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division  in  small  quantities  on  premisefl,  §  6660. 

Bale — venue  of,  9  5551. 

Bale — ^building  therefor  a  nuisance,  9  6652« 

minors — permitting  in  saloons,  §  5563. 

evidence — government  license  as,  §  6554. 

evidence — liquor  at  place  of  public  resort — presumption,  9  6655. 

possession  of  house  where  liquor  was  bought — presumption,  9  6666. 

m 

trial — relying  on  one  of  several  sales,  9  5557. 
local  option — question  of  law,  |  5558. 

INTOXICATINQ  LIQUOR,  SALB  OF— CIVIL  LIABILITY. 

no  liability  for  intoxication  where  sale  is  lawful,  9  4010. 

habitual  drunkard — drowning  as  consequence  of  intoxication — each 

seller  liable  for  entire  recovery,  9  4011. 
Bale  to  habitual  drunkard — reason  to  believe  otherwise — ^good  faith, 

9  4012. 
liability  for  sdle  rests  on  its  contributing  to  drunkenness,  9  4013. 
notice  forbidding  and  revocation — duress  by  husband,  9  4014. 
sufficiency  of  notice,  9  4015. 

sales  between  notice  and  its  revocation,  9  4016. 
permission  by  wife  for  occasional  sale  no  bar  to  action,  9  4017. 
Bale  to  habitual  drunkard — ^burden  shifted  to  defendant  to  show  ex- 
cuse, 9  4018. 
all  sellers  Jointly  liable,  9  4019. 
sale  to  habitual  drunkard — buying  from  others  than  those  sued  no 

defense,  9  4021. 
intoxicated  person — one  plainly  under  influence  of  liquor,  9  4022. 
and  not  one  slightly  under  such  influence,  9  4023. 
liability  if  intoxication,  directly  or  indirectly,  contributed  to  produce 

death,  9  4024. 
if  death  produced  by  other  intervening  cause — ^no  recovery,  9  4025. 
sale  to  minor — intoxication  causing  damage  to  mother — exemplary 

damages,  §  4026. 
damage  to  sister  from  death  of  brothers,  9  4027. 
sale  to  minor — consent  of  parent,  9  4028. 
Bale  to  husb&nd — right  of  action  by  wife  and  children,  9  4029. 
wife  barred  of  her  action  by  participating  in  his  drinking,  9  4030. 
no   recovery  for  mortiflcation  or  mental  suffering  in  action  for 

death,  §  4031. 
intoxication  preventing  transaction  of  ordinary  business,  9  4032. 

INTOXICATION, 

voluntary  drunkenness,  though  by  one  addicted  to  drink,  is  no  ex- 
cuse or  mitigation  for  crime,  9  6077. 

Jury  should  disregard  all  evidence  showing  voluntary  drunkenneBB, 
9  5079. 

if  irresponsibility  is  temporary  from  liquor  It  is  not  to  be  consid- 
ered, 9  5080. 
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drunkenness  as  affecting  degree  of  guilt  If  caused  by  another,  |  6081. 

If  drunken  man  knows  right  from  wrong,  drunkenness  no  defense, 
§  5082. 

where  drunkenness  is  by  artifice  or  fraud  and  destroys  reason 
temporarily,  9  5083. 

mere  drunkenn38s  does  not  disprove  intent,  §  5084. 

if  defendant  drinks  at  request  of  deceased — ^intoxication  involun- 
tary, S  &085. 

K. 
KIDNAPPING  CHILD, 

securing  possession  by  false  representatlona  to  person  in  charge. 
I  5154. 

L. 

LANDLORD  AND  TENANT, 

holding  over  by  tenant — relation  implied,  §  4033. 

landlord  assuming  to  repair  must  leave  premises  reasonably  safe, 
S  4034. 

landlord  bound  only  by  contract  to  make  repairs,  9  4035. 

failure  of  landlord  to  make  repairs  does  not  abate  from  rent,  9  4036. 

not  where  premises  become  untenantable  from  fire,  9  4037. 

landlord's  liability  as  to  part  of  premises  remaining  under  his  con- 
trol, 9  4038. 

eviction  by  landlord  taking  possession  of  material  part  of  premises, 
9  4039. 

eviction  not  effected  by  leaks  from  use  of  premises  by  other  ten- 
ants, §  4040.    . 

unintentional  interference  with  possession  may  not  amount  to  oyIo- 
Uon,  9  4041. 

landlord  responsible  to  renter  for  dangerous  premises,  9  4042. 

where  condition  of  premises  fraudulently  concealed,  tenant  may 
abandon,  9  4044. 

premises  leased  for  one  purpose  and  used  for  another — ^re-entry  by 
landlord,  9  4045. 

liability  of  tenant  for  injury  to  third  person,  9  4048. 

landlord  participating  in  use  of  premises  for  illegal  purposes,  9  4049. 

LARCENY, 

definition  of  larceny,  9  6315. 

of  check  from  possession  of  owner — rvalue,  {  5316. 
property  need  not  be  in  owner's  actual  custody,  9  5317. 
asportation— removing  property  from  position  with  intent  to  appro- 
priate, 9  5318. 
custodian  removing  property  from  trunk,  9  5319. 
original  taking— unlawful  intent,  9  5320. 
fraudulent  taking  defined,  9  5321. 
burglary  with  taking  includes  larceny,  9  5322. 
robbery  includes  larceny,  §  5323. 
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receiving  stolen  property  does  not  include  larceny,  i  5324. 

cattle  stealing— grand  larceny,  §  5325. 

larceny  by  fraud  or  stealth  defined,  §  5326. 

obtaining  money  by  trick— fake  betting,  §  5327. 

removing  stock  from  accustomed  range,  S  ^328. 

lost  property — finder  with  present  intent  to  appropriate,  §  6829, 

owner  unknown  and  no  mark  to  identify,  §  5330. 

estray — converting  when  owner  is  unknown,  9  5331. 

estray — present  intent  though  owner  is  unknown,  §  5332. 

estray — subsequent  Intent  when  owner  is  unknown,  §  5333. 

aiding  thief  to  dispose  of  property,  §  5334. 

larceny  in  nighttime — punishment,  §  5335. 

taking  under  claim  of  right — honest  mistake,  S  5336. 

taking  under  claim  of  right — reasonable  doubt  as  to  honest  claim, 

§  5337. 
misappropriating  property  held  as  security,  §  5338. 
changing  address  on  package  in  custody  of  carrier,  S  5339. 
evidence — recent  possession  unexplained,  §  5340. 
recent  possession — explanation  raising  reasonable  doubt,  §  6341. 
recent  possession — presumption  when  conclusive,  §  5342. 
recent  possession  of  part  of  stolen  property — presumption,  {  5343. 
possession  presumed  recent  in  certain  circumstances,  §  5344. 
recent  possession  of  range  cattle — presumption,  §  5345. 
good  character  to  rebut  presumption  from  recent  possession,  §  5346. 
other  takings  to  show  Intent,  §  5347. 
place  of  taking — on  building  or  outside,  9  5348. 
variance  as  to  ownership — materiality,  §  5349. 

LIBEL  AND  SLANDER, 

definition  of  libel— statutory,  §  3697. 

libelous  per  se — publication  charging  a  penal  offense,  S  8698. 
imputation  upon  professional  capacity,  §  3699. 

words  not  libelous  per  se  libelous  in  their  connection,  §  3700. 

where  words  are  ambiguous,  jury  to  determine  how  they  were  un- 
derstood, §  3701. 

Intent  with  which  such  words  are  uttered,  S  3701a. 

Jury  to  find  whether  words  are  libelous  and  plaintiff  the  person  re- 
ferred to,  §  3702. 

malice  implied  from  charge  libelous  per  se,  §  3703. 

williul  publication  of  matter  libelous  per  se  involves  design  to  cause 
Injury,  §  3704. 

newspaper  publisher  responsible  though   ignorant  of  publication, 
§  3705. 

publishing  libelous  statement  along  with   plaintifT's  denial  of  its 
truth,  §  3706. 

publishing  libelous  statement  in  court  pleading  without  malice  not 
actionable,  §  3707. 
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libelous  under  statute  to  publish  what  will  provoke  to  wrath,  or 
expose  to  public  contempt  or  ridicule,  §  3708. 

words  imputing  crime  privileged  where  believed  to  be  true  and 
uttered  in  discharge  of  duty,  S  3709. 

privileged  statement — averment  of  insanity  in  judicial  proceeding 
instituted  In  good  faith,  S  3710. 
testimony  unless  it  is  perjury,  §  3711. 

unfavorable  comment  on  defamatory  matter  in  a  court  pro- 
ceeding is  not  privileged,  S  3712. 

privileged  publication — strictures  on  chairman  and  committees  of 
of  political  parties,  §  3713. 

candidate — false  imputation  of  crime  is  not  privileged,  S  3714. 

if  merely  derogatory  to  character,  publication  in  good  fftitli 
not  actionable,  §  3715. 

truth  defense  whatever  defendant's  motive,  {  3716. 

to  be  complete  must  show  every  material  statement  is  true,  §  8717. 

Blander — anger  is  matter  in  mitigation  only,  S  3718. 

per  contra,  9  3719. 

slander:  not  every  word  must  be  proved  but  the  fair  import  of  what 
is  charged,  S  3720. 

presumption  in  favor  of  plaintiff's  character,  S  3721. 

imputation  of  unchastity,  §  3722. 

malicious  false  statements  as  to  business,  §  3723. 

charging  false  testimony,  S  3724. 

If  it  takes  all  the  words  to  constitute  a  slander,  all  must  be  proven, 
9  3725. 

unsuccessful  attempt  at  Justification  in  aggravation  of  damages, 
9  3726. 

repeating  slanderous  rumor  not  Justification  but  mitigation,  9  3727. 

what  constitutes  a  newspaper  publication,  9  3728. 

dictation  to  stenographer  and  signing  typewritten  copy  as  publica- 
tion, 9  3729. 

exemplary  damages,  when  not  recoverable,  9  3730. 

where  crime  is  imputed  plea  of  Justification  to  be  proved  as  in 
criminal  case,  9  3731. 

plea  of  Justification  to  be  proven  like  charge  in  criminal   trial. 
9  3731a. 

per  contra,  9  3732. 

to  whom  libelous  publication  refers  question  of  fact,  9  3732a. 

nor  that  damages  are  aggravated,  9  3733. 

damage  implied  from  actionable  words  and  that  injury  was  In- 
tended, 9  3734. 

Blander  by  agent  of  corporation — ^what  is  necessary  to  constitute 
liability  series,  9  3735. 

statement  imputing  crime  known  to  be  false — conclusive  evidence 
of  malice,  9  3736. 
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proper  elements  in  assessing  damages.  §  3737. 
retraction  as  evidence  of  mitigation  only,  §  3737a. 

LIBEL, 

jury  judges  of  law  and  fact— duty  to  listen  to  court/  9  5577. 
burden  to  s^ow  malice,  5578. 

publication  charging  one  with  being  convict  where  not  true,  §  5579. 
reasonable  doubt  as  to  truth  of  libelous  statement  acquits,  §  5580. 

LIFE  INSURANCE, 

policy  issued  without  consideration  requires  redelivery  to  validate, 

S  3948a. 
rescission  for  misrepresentation  by  insurer's  agent  as  to  effect  of 

policy,  S  3949. 
per  contra — insured  accepting  policy  Is  bound  to  know  its  contents, 

§  3950. 
plaintiff's  instructions  as  to  misrepresentation,  S  3950a. 
defendant's  instruction  as  to  effect  of  material  false  representation 

by  assured,  §  3951. 
representations  which  amount  to  warranties,  9  3952. 
misrepresentation  of  matters  contributing  to  produce  the  death  of 

assured,  §  3953. 
disorders  and  ailments  of  a  temporary  nature,  9  3954. 
representations  in  application  knowingly  false — willful  concealment, 

9  3955. 
misrepresentation  in  respect  to  previous  applications  for  insurance, 

9  3956. 
knowledge  by  agent  of  untruthful  representation  as  to  age,  9  3958. 
delivery  of  policy  to  Insured  known  by  agent  to  be  illi  9  3959. 
waiver  of  right  to  avoid  policy  for  misrepresentations  in  applica- 
tion must  be  on  full  notice  of  the  facts,  9  3960. 
waiver  of  payment  of  first  premium,  9  3961. 
payment  of  premium  subsequent  to  delivery  of  policy,  9  3962. 
course  of  dealing  postponing  time  of  payments  on  policy,  9  3963. 
retaining  policy  unreasonable  time  bars  right  of  rescission,  9  3964. 
insurable  interest  of  grandson  in  life  of  grandfather,  9  3965. 
assignee  of  policy  on  life  of  one  in  which' insured  has  no  insurable 

interest  not  protected,  9  3906. 
suicide — insanity — intent,  9  3967. 
waiver  of  forfeiture  by  putting  plaintiff  to  trouble  and  expense, 

9  3968. 
release  obtained  by  fraud,  9  3969. 

furnishing  proofs  of  death  before  beginning  suit,  9  3970. 
substantial  compliance  all  that  is  required,  9  3971. 
expense  and  trouble  incurred  at  instance  of  insurer  in  furnishing 

proofs  as  waiver,  9  3972. 
denial  of  all  liability  as  waiver  of  proof,  9  3973, 
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credit  to  revive  debt  must  be  authorized,  §  4922. 

absence  as  stopping  the  running  of  the  statute,  S  4923. 

new  promise  where  debt  is  barred  by  statute  of  limitations,  §  4924. 

same  un^er  statute  requiring  the  promise  to  be  in  writing,  |  4925. 

LOTTERIES, 

evidence — selling  lottery  tickets  as  showing  business  established* 

§  6681. 
carrying  on  as  a  business,  S  5682. 

IC. 
MALICIOUS  PROSECUTION, 

the  five  facts  to  be  shown  for  a  recovery,  {  8738. 

malice  and  want  of  probable  cause  must  concur,  S  3739. 

to  procure  the  beginning,  or  continuation  of  a  prosecution,  tiie  same, 
S  3740. 

malice  does  not  mean  hatred,  but  every  improper  motive,  §  3741. 

malice  in  law  and  malice  in  fact  defined  and  distinguished,  S  3742. 

malice  in  law  may  not  be  ill-feeling,  spite  or  revenge,  §  3743. 

or  one  begun  to  compel  plaintiff  to  abandon  land,  §  3746. 

probable  cause  to  believe  one  privy  to  a  crime  is  sufficient,  9  3746. 

inference  of  malice  from  want  of  probable  cause  governed  by  cir- 
cumstances, §  3747. 

malice  from  want  of  probable  cause  is  not  an  inference  of  law,  9  3748. 

malice  for  want  of  probable  cause  a  question  of  fact,  9  3748a. 

and  its  existence  not  to  be  testified  to  directly,  9  3749. 

probable  cause  sufficient  for  prosecution,  defined,  §  3750. 

acting  on  report  without  investigation  not  justification  of  criminal 
prosecution,  9  3751. 

failure  to  use  proper  means  for  information  prior  to  prosecution, 
9  3751a. 

prosecutor  must  have  believed  the  supposed  criminative  fftcts  to 
exist,  9  3752. 

belief  without  sufficient  reason  no  defense,  9  3753. 

where  plaintiff  settled  the  supposed  offense,  this  is  a  defense,  9  3755. 

mere  suspicion,  or  belief  not  well  founded  is  not  probable  cause, 
9  3756. 

evidence  of  notorious  bad  character  for  honesty  circumstance  go- 
ing to  show  probable  cause,  9  3757. 

plaintiff's  innocence  not  necessarily  inconsistent  with  verdict  for 
defendant,  9  3757a. 

action  cannot  be  maintained  until  prosecution  has  ended,  9  3768. 

dismissal  of  prosecution  only  prima  facie  evidence  of  want  of  prob- 
able cause,  9  3759. 

dismissal  of  civil  suits  may  also  be  such  evidence,  9  3760. 

conniving  at  testimony  known  to  be  false  may  warrant  findings 
want  of  probable  cause,  9  3761. 
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acquittal  not  concluslTe  either  of  malice  or  want  of  probable  cauaeb 

S  3762. 
acquittal  in  preliminary  trial  not  even  prima  facie  evidence,  S  876S. 
probable  cause  acquits  though  there  is  malice,  §  3764. 
jury  may  infer  malice  from  want  of  probable  cause,  S  3766. 
but  not  want  of  probable  cause  from  malice,  9  3766. 
burden  on  plaintiff  to  show  want  of  probable  cause,  {  3767. 
finding  of  indictment  neutralizes  prima  facie  effect  of  discharge  by 

a  magistrate,  S  3768. 
advice  of  counsel  on  material  facts  fully  and  honestly  submitted  a 

defense,  §  3769. 
any  intentional  concealment  or  false  representation  defeats  advice 

as  a  defense,  S  3770. 
'  advice  no  protection  where  prosecutor  knows  party  Is  not  guilty, 

§  3771. 
If  consulting  particular  attorney  is  not  in  good  faith,  advice  no 

protection,  §  3772. 
consulting  and  advising  prosecutor  may  amount  to  malicious  pros- 
ecution, 9  3773. 
direct  connection  with  a  prosecution  may  be  inferred,  9  3774. 
causing  an  arrest  as  a  means  to  collect  money  is  proof  of  malice, 

9  3775. 
search  warrant  sworn  out  by  agent  of  corporation,  9  3776. 
agents  of  railroad  causing  prosecuting  attorney  to  begin  proeecu- 

tion  of  plaintiff,  9  3777. 
malice  authorizing  punitive  damage  inferred  from  wanton  charge, 

I  3778. 

MALPRACTICE, 

beginning  of  relation  of  physician  and  patient,  9  4050. 

skill  required  under  implied  contract,  9  4061. 

ordinary  skill  implied  by  law — ^when,  9  4052. 

bound  to  exercise  skill  of  average  physician  in  the  locality,  9  4058. 

degree  of  sl.ill  required,  9  4054. 

skill  required  of  specialist,  9  4056. 

not  liable  for  want  of  success  or  error  of  Judgment,  9  4057. 

not  liable  for  subsequent  injuries,  9  4058. 

proof  of  ordinary  skill  constitutes  no  defense,  9  ^^^9- 

contributory  negligence  of  patient  contributing  thereto,  9  4060. 

failure  to  use  X-ray  machine  as  evidence  of  negligence,  9  4061. 

unauthorized  autopsy  upon  the  dead  body  of  a  relative,  9  4062. 

agent  or  servant — care  and  skill  required,  9  4063. 

MANSLAUGHTER, 

elements  of  manslaughter,  9  5467. 
passion  excited  by  adequate  cause,  9  5468. 
provocation  calculated  to  excite  passion,  9  5469. 
sudden  heat  of  passion  without  piovious  malice,  9  5470. 
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MANSLAUGHTER— ConttnttCd. 

queetlon  for  jury  whether  acts  are  adequate  cause  for  paasiom* 

§  6471. 
facts  stated  as  adequate  cause  for  passion,  {  5472. 
arising  out  of  attempt  to  commit  misdemeanor,  {  5473. 
involuntary  manslaughter  by  criminal  negligence,  §  6474. 
the  same  by  careless  use  of  pistol,  9  6475. 
the  same  caused  by  mere  assault  and  battery,  S  6476. 

MARINE  INSURANCE, 

barratry  as  a  defense — acts  of  defined,  S  4001. 
partial  and  total  loss  defined  and  distinguished,  S  4002. 
goods  damaged  from  inherent  infirmity,  §  4003. 
abandonment  where  cost  of  repairs  exceeded  policy,  {  4004. 
abandonment  because  of  apparent  impossibility  to  save*  §  4005. 

MASTER  AND  SERVANT— CONTRACT  RELATION, 

wrongful  discharge — reasonable  diligence  to  obtain  other  employ- 
ment, §  4065. 

wrongful  discharge — servant  engaging  in  business — earnings  de- 
ducted, S  4066. 

changing  employment  is  breach  amounting  to  wrongful  discharge, 
S  4067. 

wrongful  discharge — servant  to  prove  faithful  performance  of  duty, 
9  4068. 

if  good  cause  for  discharge  existed  and  is  afterwards  discovered* 
it  is  a  defense,  S  4069. 

MECHANICS'  LIENS, 

specific  purpose  of  material  furnished,  S  4070. 

no  lien  except  for  material  actually  going  into  building,  {  4071. 

materials  and  labor  furnished  on  percentage,  §  4071a. 

unless  furnished  on  representation  of  owner  that  they  were  to  be 

so  used,  §  4072. 
material  sold  to  contractor  going  into  building,  §  4073. 
possepsion  under  contract  to  purchase — right  to  create  lien,  §  4074. 
conti^ous  fractional  parts  of  lots  constituting  one  body  of  land, 

§  4075. 
assignee  entitled  to  enforce  subcontractor's  lien,  §  4076. 
completion  and  acceptance  of  work  fixes  time  for  filing  lien,  S  4077. 
extra  work  and  extra  material  embraced  in  lienable  claim,  {  4078. 
abandonment  by  contractor  not  at  expense  of  owner  in  favor  of 

subcontractors,  §  4079. 
facts  creating  and  perfecting  lien  under  Missouri  statute,  }  4080. 

MINING  CLAIMS. 

what  constitutes  quartz  mining  claim,  9  4081. 
lead,  vein  and  lode  defined  with  reference  to  placer  claim,  §  4082. 
trespass  by  entering  on   ledge  with  apex  in  adjoining  location, 
§  4083. 
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MINING  CLAIMS— Continued. 

right  of  locator  to  follow  ledge  on  its  dip  beyond  side  lines,  S  ^084. 
title  to  mining  claim  incomplete  until  proper  location,  9  4085. 
marking  boundaries  with  posts  at  nearest  practicable  points,  §  4086. 
''known  vein"  defined,  S  4087. 
subsequent  location  overlapping  a  prior  one>  S  4088. 

MISCELLANEOUS  INSTRUCTIONS, 

deceit,  action  for — elements  of,  9  4926. 

disqualification  for  office  by  illegal  ante-election  promises,  f  4927. 

divorce — degree  of  proof  of  adultery  required,  §  4928. 

domicile-r-absence  with  intent  to  return  9  4929. 

estoppel — action  in  reliance  upon  representations,  9  4930. 

estoppel  arising  out  of  silence  when  there  is  obligation  to  speak, 
9  4931. 

executors  and  administrators — due  presentation  of  claim  against 
estate,  9  4932. 

explosives — labeling  packages  so  as  to  give  warning,  9  4933. 

infant— civil  liability  for  tort,  9  4934. 

insane  person — incompetency  justifying  appointment  of  guardian, 
9  4935. 

Judgment — action  on  assignment  of — right  of  defendant  to  ques- 
tion consideration,  9  4936. 

rape — civil  action — no  outcry  and  subsequent  friendliness,  9  4937. 

sherifTs  and  constables — refusal  to  levy  without  indemnifying  bond, 
9  4938. 

sheriffs  and  constables — negligence  in  caring  for  property  levied 
on,  9  4939. 

taxation — domicile  of  person  assessed,  9  4940. 

taxation — determination  of  net  annual  income,  9  4941. 

usages  and  customs — requisite  proof  to  establish — ^burden,  9  4942. 

MONOPOLIES 

monopoly — state  statute  not  applicable  to  articles  in  interstate  com- 
merce, 9  3388. 
monopoly — combination — continuance — daily  violation,  9  3389. 
monopoly — ^two    corporations    under   one   management — restricting 
,  domestic  trade — penalties,  9  3390. 

MORTGAGES, 

chattel  mortgage — sufficiency  of  description  of  property,  9  3589. 
description  sufficient  where  third  person  put  on  inquiry  as  to  iden- 
tity of  property,  §  3590. 
bona  fide  purchaser — description  insufficient,  9  3691. 
possession  taken  under  defective  mortgage  before  levy,  9  3592. 
right  of  possession  where  clause  provides  if  mortgagor  deems  him- 
self insecure,  9  3594. 
delivery  evidenced  by  mortgagor  filing  for  record,  9  3596. 
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MorrvB, 

motive  not  indispensable  to  be  shown,  §  5072. 

its  presence  or  absence  merely  a  circumstance  for  consideration, 

§  5074. 
failure  to  show  motive  a  circumstance  in  defendants  favor,  §  5075. 
where  reconciliation  in  good  faith,  prior  troubles  no  evidence  of 

motive,  §  5076. 

MUNICIPAL  CORPORATIONS, 

officers — no  compensation  unless  charter  expressly  provides  there- 
for, S  3391. 
contracts  to  be  approved  by  and  filed  with  officers,  (  3392. 
right  of  city  to  charge  for  wharfage,  S  3393. 
change  of  grade  damaging  abutter,  S  3394. 
adoption  of  plan  of  improvement  by  city  council,  $  3395. 
city  officers  overseeing  street  construction — estoppel,  S  3396. 

MURDER  IN  FIRST  DEGREE, 

after  premeditation  and  deliberation,  i  5437. 

deliberation  required,  §  5438. 

feloniously  and  of  his  malice  aforethought,  S  5489. 

determined  on  beforehand,  9  5440. 

express  malice  required,  S  5441. 

permeditated  design  to  effect  death,  §  5442. 

premeditation  need  exist  only  a  moment,  {  5443. 

intention  must  be  formed  in  the  mind,  §  5444. 

killing  in  pursuance  to  a  formed  design,  §  5445. 

intention  distinguished  from  premeditation,  S  5446. 

premeditation  presumed  from  use  of  bludgeon  and  razor,  §  5447. 

60  also  from  forcibly  drowning  one,  §  5448. 

and  from  provoking  quarrel — disarming  and  killing,  {  5449. 

and  from  provoking  quarrel  for  the  purpose  of  killing,  S  5450. 

by  poison — excludes  lower  degree,  §  5451. 

by  lying  in  wait,  §  5452. 

premeditated  design  to  kill  any  trespasser,  9  5453. 

counseling  one  combatant  to  kill  the  other,  9  5454. 

mutual  combat  prearranged,  9  5455. 

conspiracy  to  overthrow  government,  9  5456. 

conspiracy  to  murder  deceased.  §  5457. 

conspirators  equally  guilty,  9  5458. 

series  of  instructions  excluding  lower  degree  than  murder  in  first 

degree — circumstantial  evidence,  §  5458a. 
another  series  of  instructions — circumstantial  evidence,  9  5458b. 

MURDER  IN  SECOND  DEGREIE, 

willful  killing  without  premeditation  or  deliberation,  9  5459. 

implied  malice  defined,  9  5460. 

killing  while  in  transport  of  passion,  9  546L 

presumed  from  unlawful  killing,  9  5462. 

burden  on  state  and  accused,  J  5463, 
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MURDER  IN  SECOND  DEGREE— Continued. 
killing  bystander,  §  5464. 
contributory  cause  of  death,  §  5465. 

pointing  gun^ — accidentally  discharged  in  attempting  unlawful  ai^ 
rest,  §  5466. 

N. 

NEGLIGENCE— AUTOMOBILES  AND  MOTORCYCLES, 

automobiles  and  motorcycles  bound  by  same  rules  of  the  road, 

§  4477. 
automobiles  to  be  kept  under  control  at  street  intersections,  §  4477a. 
right  to  use  highway  when  exercising  reasonable  care,  §  4478. 
reciprocal  rights  and  duties  of  pedestrians  and  automobilist,  §  4479. 
duty  of  one  in  danger  from  automobile  to  use  care  to  save  himself, 

§  4479a. 
violating  speed  ordinance  prima  facie  negligence,  §  4480. 
exceeding  statutory  speed  negligence  per  se,  §  4481. 
and  no  violation  of  ordinance  as  to  speed,  signals  and  turning 

comers,  §  4482. 
proceeding  on   wrong   side   of   highway   presumptively   negligent. 

§  4483. 
vigilant  watch  for  other  vehicles  using  highway,  §  4484. 
causing  horses  to  run  away,  §  4485. 
excessive  speed  proximate  cause  of  injury,  §  4486. 
owner  of  automobile  responsible  for  negligence  of  chauffeur,  S  4487 
imputed  negligence  of  chauffeur,  §  4488. 
bicycle  without  bell  or  light — contributory  negligence,  §  4489. 

NEGLIGENCE— DISCOVERED  PERIL, 

contributory  negligence  no  defense  if  injiuy  to  one  in  peril  may  be 

avoided,.  §  4461. 
upon  discovery  of  peril  everything  consistent  with  safety  of  train 

must  be  done  to  avoid  injury,  §  4462. 
duty  to  trespassers  is  to  use  reasonable  means  to  avoid  injury  after 

actual  discovery  of  peril,  §  4463. 
seeing  one  on  track,  and  having  reasonable  grounds  to  believe  him 

unconscious  of  danger,  §  4464. 
where  reasonably  apparent  person  in  peril  will  not,  or  cannot  get 

out  of  danger,  §  44  G5. 
as  to  licensees,  duty  to  look  out  for,  and  stop  train  after  discovery, 

§  4466. 
precaution  against  injuring  person  in  his  effort  to  avoid  danger 

from  another  direction,  §  4467. 
fUlure  to  have  head-light  on  engine  preventing  discovery  of  person 

on  track,  §  4468. 
employee — not  necessary  to  attempt  to  stop,  until  It  appears  he  will 

probably  remain  on  track,  §  4469. 
employee — duty  to  warn  of  train's  approach,  {  4470. 
duty  to  Keep  a  look-out  for  track  workers,  §  4471, 


4128  INDEX  TO  YOU  m. 

[Vol.  in  covers  sees.  2S66-5596.1 

NBOLIGENCB— DISCOVERED  PERIL— ConHfitfed. 

diacovery  of  employee's  peril  and  aToiding  injury  by  ordinary  care, 
§  4472. 

inability  to  avoid  injury  after  diacoyery  of  peril,  S  4473. 

not  sounding  whistle  not  negligence  where  every  other  reasonable 
effort  in  engineer's  power  was  being  made,  §  4474. 

sudden  appearance  on  track — accident  unavoidable,  §  4475. 

velocipede  of  servant  making  regular  trips — duty  of  engineer  not  to 
back  train  without  warning,  |  4476. 

when  threshing  machine  stalled  on  track — duty  to  warn  approach- 
ing trains  and  to  remove  same  in  shortest  time  possible,  I  4476a. 

NEGLIGENCE— ELECTRICITY, 

degree  of  care  of  those  handling  electricity,  |  4581. 

negligently  maintaining  wires  making  highway  unsafe,  |  4582. 

ordinary  care  in  constructing  guy  wires  for  telephone  poles,  §  4583. 

presumption  that  company  knows  condition  of  its  wires,  §  4584. 

and  the  danger  in  hanging  wires  from  contact,  |  4585. 

absence  of  ground  wire  as  proof  of  negligence,  §  4586. 

presence  of  ground  wire  as  producing  dangerous  diversion  of  elec- 
tricity, §  4687. 

presumption  of  negligence  from  accident  causing  injury,  §  4588. 

electricity  as  dangerous  to  licensee  on  premises,  |  4589. 

contact  with  wire  placed  by  third  preson  over  defendant's  wires 
which  they  charged,  §  4590. 

duty  to  keep  and  properly  insulate  wires  at  certain  places,  §  4591. 

duty  of  master  to  warn  servant  of  hidden  dangers  from  insulated 
wires,  §  4591a. 

servant  could  assume  working  place  is  reasonably  safe,  §  4592. 

servant  of  long  experience  should  observe  lack  of  insulation,  (  4593. 

wearing  safety  belt  in  working  with  wires,  §  4594. 

obvious  defects  in  insulation  are  assumed  risks,  §  4595. 

hanger  wire  within  reach  of  boy  on  street,  |  4596. 

plaintiff's  negligence  proximately,  or  naturally  contributing  to  in- 
Jury,  §  4597. 

wires  blown  down  by  storm — ^act  of  God,  §  4598. 

NEGLIGENCE— EH^EVATORS  AND  STAGE  COACHES, 

elevator — common  carrier  of  passengers — duty  to,  {  4217. 

faulty  construction  causing  elevator  to  fall,  §  4218. 

highest  degree  of  care  for  safety  of  passengers,  S  4219. 

hotel  servants  carried  in  passenger  elevator,  |  4220. 

riding  on  freight  elevator — usual  incidents,  §  4221. 

passenger  misled  into  open  elevator  shaft,  §  4222. 

upsetting  stage  coach — presumptive  negligence,  §  4223. 

runaway  due  to  unavoidable  accident,  §  4224. 

duty  as  to  roadway  conveyance  and  competent  driver,  §  4225. 

care  required  of  owner  of  steamboat  in  respect  of  crew,  §  4226. 

presumption  of  negligence — elevator — injury,  §  4227. 
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NEGLIGENCE— ELEVATORS  AND  STAGE  COACHES— Con Wnwetf. 
presumption  of  negligence — collapse  of  steamboat  deck,  §  4228. 
warning  to  passenger  not  to  go  upon  unsafe  deck,  §  4229. 
injury  from  attempt  to  escape  from  elevator  suddenly  descending, 
§  4230. 

NEGLIGENCE— INJURY  TO  TRESPASSERS  AND  LICENSEES, 

licensee — premises  to  be  in  reasonably  safe  condition,  §  4599. 

railroad  yards  habitually  used  by  the  public,  §  4600. 

hole  in  carpet  of  theater  causing  patron  to  fall,  §  4601. 

burning  refuse  in  highway  causing  runaway,  §  4602. 

dangerous  premises  causing  injury  to  lessee,  §  4603. 

liability  of  agent  of  abutter  for  injury  from  obstruction  on  side- 
walk, §  4604. 

injury  to  theater  patron  from  defect  in  private  sidewalk  for  en- 
trance, §  4605. 

injury  to  child  on  street  from  an  unhitched  horse,  §  4606. 

degree  of  care  by  abutter  as  to  opening  on  sidewalk,  S  4607. 

whether  warnings  and  barriers  sufficient  or  not  for  the  jury,  §  4608. 

duty  of  hotel  to  restrain  guest  from  casting  missile  on  street,  §  4609. 

trespassers,  no  obligation  to  keep  premises  safe  for,  §  4610. 

burden  of  hotel  guest  to  establish  negligence  causing  injury,  §  4611. 

NEGLIGENCE— MASTER  AND  SERVANT, 

master  not  insurer  of  servant's  safety,  §  4490. 

reasonably  safe  place  to  work — master's  duty  to  furnish,  §  4491. 

that  is  as  safe  as  carrying  on  the  work  will  reasonably  permit, 

§  4492. 
and  not  subject  servants  to  danger  not  incident  to  the  work,  §  4493. 
safe  appliances  and  instrumentalities  to  be  furnished,  §  4494. 
and  these  must  be  kept  in  proper  repair,  §  4495. 
place,  tools  and  appliances  to  be  reasonably  safe  when  properly 

used,  §  4496. 
duty  not  excused  where  master  is  not  owner  of  machinery,  §  4497. 
also  master  should  employ  competent  hands  to  carry  on  the  work, 

§  4498. 
and  make  rules  for  their  protection  in   performing  their   duties, 

§  4499. 
these  duties  require  for  their   performance  exercise  of  ordinary 

care,  §  4500. 
master  not  bound  for  absolute  safety  and  suitability  of  appliances, 

§  4501. 
servant  entrusted  with  their  performance  a  vice-principal,  §  4502. 
employee  may  presume  compliance,  §  4503. 
and  that  there  are  no  hidden  dangers  in  working  place,  §  4504. 
appliances  that  are  to  be  kept  safe,  defined,  §  4505. 
defects  not  discoverable  by  exercise  of  ordinary  care,  §  4506. 
relying  on  independent  contractor  to  build  proper  scaffold,  §  4507. 
where   scaffolding  defective  in   material   and   construction,   injury 

presumption  of  negligence,  §  45C8. 

Trials— 259, 
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whether  appearance  of  certain  columns  indicated  they  ehould  liave 

been  braced,  |  4509. 
whether  shaft  for  elevator  car  should  have  been  kept  lighted,  §  4610. 
precautions  against  accidents  in  mines,  §  4511. 
mine  boss  to  make  frequent  inspection  of  working  rooms,  §  4512. 
passage  ways  and  places  to  walk  in  and  about  work  to  be  kept  safe, 

I  4513. 
defects  in  machinery  that  ordinary  care  should  have  discovered, 

§  4514. 
appliances  causing   injury  from   their   being   insecurely   fastened, 

S  4515. 
permitting  wires  to  be  without  proper  insulation,  }  4516. 
particular  defects  In  machinery  need  not  be  shown  if  it  works  de- 

fecUvely,  §  4617. 
master  should  ascertain  if  it  is  in  defective  condition,  §  4518. 
knowledge,  duty  by  master  to  know  should  have  existed  sufficiently 

long  to  protect  employee  from  injury,  §  4519. 
burden  on  plaintiff  to  show  notice  or  that  reasonable  care  would 

have  given  notice,  §  4520. 
unskilled  labor  employment  where  skilled  workmen  are  required. 

§  4521. 
unlicensed   workman — ^presumption   of  negligence   in  employment, 

§  4522. 
actual  or  constructive  notice  of  incompetency  of  fellow  servant, 

§  4523. 
retention  of  incompetent  servant — negligence  question  for  the  Jury, 

§  4524. 
injury  received  by  servant  acting  in  violation  of  Instructions,  §  4525. 
failure  by  master  to  make  and  enforce  rules  is  not  an  assumed 

risk,  §  4526. 
usage  preventing  application  of  fellow  servant  rule,  §  4527. 
warning  to  servant  unnecessary  as  to  that  which  he  knows,  or  by 

reasonable  diligence  ought  to  know,  §  4528. 
nor  unless  master  both  knew  servant  did  not  know,  and  would  not 

by  reasonable  care  discover  danger,  §  4529. 
servant  known  to  be  ignorant  of  duties  should  be  warned  of  danger, 

§  4530. 
failure  to  warn  as  to  caustic  qualities  of  substance  known  to  mas- 
ter and  unknown  to  servant,  §  4531. 
assumption  of  risk  by  minor  is  in  accordance  with  his  capacity  and 

experience,  §  4532. 
where  judgment  so  Immature  as  not  to  comprehend  danger,  em- 
ployment negligence  per  se,  §  4533. 
warning  required  is  measured  in  the  same  way,  §  4534. 
care  should  be  taken  to  make  inexperienced  servant  fully  under- 
stand and  appreciate  danger  of  employment,  S  4535. 


INDEX   TO  VOL.   IH,  4131 

[Vol.  in  covers  seca.  2866-6590.] 

NEGLIGENCE— MASTER   AND    SERVANT— Con/inMCrf. 

if  from  failure  to  warn  Injury  results  from  dangerous  machine, 

plaintiff  may  recover,  §  4536. 
if  servant  comprehends  the  warning,  the  risk  is  assumed,  §  4537. 
and  so  if  he  knows,  or  is  deemed  of  sufficient  intelligence  to  appre- 
ciate the  danger,  §  4538. 
It  is  for  the  Jury  to  say  to  what  extent,  If  at  all,  a  servant  should  be 

warned,  §  4539. 
right  to  rely  on  minor's  statements  as  to  his  experience,  §  4540. 
precedents  under  statutory  duty  to  guard  machinery,  §  4541. 
same  under  statutes,  as  to  employment  of  children,  §  4542. 
assumption  of  risk  is  by  one  acting  entirely  on  his  own  judgment 

as  to  safety  of  working  place,  §  4543. 
and  generally  servant  is  presumed  to  know  usual  risks  of  employ- 
ment, §  4544. 
and  cannot  insist  master  could  have  adopted  safer  method,  §  4545. 
and  all  dangers  open,  obvious  and  apparent  to  man  of  ordinary 

care,  §  4546. 
question  of  fact  whether  ordinarily  prudent  man  would  use  defective 

appliance,  §  4547. 
assumed  risk  does  not  extend  as  matter  of  law  to  temporary  work 

outside  of  regular  course  of  employment,  §  4548. 
when  ordered  to  perform  such  work  may  rely  on  master's  Implied 

assurance  of  safety,  §  4549. 
servant  may  assume  that  defect  master  undertook  to  correct  was 

corrected,  §  4550. 
servant's  reliance  on  vice-princlpars  assurance  of  danger  guarded 

against,  §  4551. 
promise  to  repair  relieves  where  reasonably  prudent  man  would 

continue  to  work,  §  4552. 
but  only  for  a  reasonable  time  and  where  danger  is  not  imminent, 

§  ,4553. 
but  he  must  act  with  circumspection  in  view  of  the  defect,  §  4554. 
Jury  to  say  if  boy  should  have  continued  to  work  where  promise  is 

Indefinite,  §  4555. 
risks  assumed  are  those  only  usually  incident,  §  4556. 
and  dangers  alike  open  and  obvious  to  servant  and  master,  S  4557. 
but  not  extraordinary  or  unusual  risks,  nor  master's  negligence, 

§  4558. 
his  assumption  includes  extraordinary  hazards  of  which  he  has  no- 
tice, §  4559. 
master  and  servant  not  on  equal  footing,  latter  cannot  refuse  to  act 

on  suspicion  of  danger,  §  4560. 
to  refuse  to  obey  order,  danger  must  be  manifest  and  glaring,  §  4561. 
momentary  forgetfulness  of  danger  does  not  bar  recovery,  §  4562. 
particular  diseases  may  be  risk  incident  to  work,  §  4563. 
ass 'lining  ln:i eased   risk  from  defect  by  continuance  in  service, 
§  4564. 
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but  If  accident  results  directly  from  master's  negligence,  he  Is  lia- 

able,  S  4565. 
fellow  servant  is  vice-principal  when  discharging  duty  imposed  on 

master,  §  4566. 
except  that  if  he  voluntarily  assumes  such  duty,  it  Is  the  act  of 

fellow  servant,  §  4567. 
and  when  he  himself  Is  injured  there  is  assumption  of  risk,  {  4568. 
promise  to  repair  need  not  be  express,  but  may  be  reasonably  in- 
ferred, S  4669. 
engineer  may  assume  that  switch  signals  and  lights  are  properly 

placed,  §  4570. 
Tlce-prlncipal — negligent  order  exposing  servant  to  extraordinary 

peril,  §  4571. 
Tlce-prlncipal  given  control  over  other  servants,  master  liable  for 

his  acts.  §  4572. 
fellow  servant  as  to  some  duties  and  vlce-princii>al  as  to  othera, 

S  4573. 
Instruction  upon  non-liability  for  acts  of  fellow  servant,  S  4574. 
fellow  servant— facts  constituting  relation,  §  4575. 
Incompetency  of  fellow   servant   that  was   or   should   have  been 

known.  §  4576. 
fellow  servants,  switchman  and  car  coupler  are  not  in  Missouri, 

§  4577. 
relation  of  independent  contractor  between  plaintiff  and  defendant, 

§  4579. 
giving  notice  to  master  of  claim  for  injury  and  waiver,  §  4580. 

NEGLIGENCE— MUNICIPAL  CORPORATIONS, 

streets — not  insurer  of  safety  of,  §  4612. 

nor  that  one  using  shall  be  absolutely  safe  from  accident,  §  4613. 

nor  is  city  liable  for  every  defect  therein,  §  4614. 

Its  duty  is  ordinary  care  to  keep  them  reasonably  safe  for  those 
who  use  ordinary  care,  §  4615. 

and  this  applies  to  sidewalks,  §  4616. 

in  the  less  as  well  as  the  more  frequented  streets,  |  4617. 

it  is  not  bound  for  latent  defects  not  discoverable  by  ordinary 
care,  §  4618. 

it  need  not  provide  against  every  possible  accident,  §  4619. 

streets  must  be  reasonably  safe  for  the  infirm  and  crippled,  §  4620. 

if  a  street  is  in  a  dangerous  condition,  there  may  be  liability,  §  4621. 

where  construction  leaves  street  unsafe  travelers  must  be  warned, 
S  4622. 

and  natural  causes  that  may  so  render  it,  must  be  guarded  against, 
§  4623. 

secus  as  to  unusual  occurrences,  $  4624. 

rubbish  or  excavation  calculated  to  frighten  horses  should  be  re- 
mux  c  J.  or  filled  up,  §  4625. 
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if  permission  is  given  to  obstruct  street,  city  must  see  it  is  prop- 
erly guarded,  §  4626. 

curbs  and  gutters  to  be  in  reasonably  safe  condition,  §  4627. 

notice  of  defect,  or  time  within  which  notice  is  to  be  presumed 
necessary  for  liability,  §  4628. 

notice  is  presumed  when  sufficient  time  has  elapsed  for  a  defect  to 
have  been  by  ordinary  care  discovered,  §  4629. 

there  must  also  have  elapsed  after  notice,  reasonable  time  to  re- 
pair, §  4630. 

notice  not  to  be  presumed  unless  defect  is  open  and  of  long  stand- 
ing, §  4631. 

or  reasonable  care  should  have  discovered  it,  §  4632. 

it  is  for  the  jury  to  draw  or  not  the  necessary  inference  as  to  no- 
tice, §  4633. 

and  this  by  the  greater  weight  of  the  evidence,  §  4634. 

notice  inferred  is  equivalent  to  actual  notice,  §  4635. 

that  a  defect  is  notorious  may  be  considered  by  the  jury*  |  4636. 

and  the  frequency  of  travel  where  it  existed,  §  4637. 

right  of  traveler  to  presume  safety  of  street,  §  4638. 

but  if  he  knows  of  defect,  he  must  govern  himself  accordingly, 
§  4639. 

and  what  is  readily  to  be  seen,  he  ought  to  see,  §  4640. 

traveler  voluntarily  choosing  unsafe  way,  §  4641. 

but  traveling  over  a  known  defective  walk  is  not  necsesarlly  nge- 
ligence,  §  4642. 

city  should  close  or  barricade  dangerous  sidewalk,  §  4643. 

city  permitting  obstructions  in  street,  §  4644. 

danger  from  overhanging  signs,  §  4645. 

city's  duty  is  primary  and  not  delegable,  §  4646. 

sidewalks  on  unfrequented  streets  to  be  reasonably  safe,  §  4647. 

no  presumption  of  negligence  from  injury,  §  4648. 

street  may  be  crossed  by  pedestrian  at  any  point,  §  4649. 

city  not  responsible  for  snow  and  ice  until  it  becomes  obstruction, 
§  4650. 

nor  for  consequences  of  a  sudden  freeze,  §  4651. 

where  snow  and  ice  are  practically  level,  city  not  at  any  fault, 
§  4652. 

repair  subsequent  to  accident  not  evidence  of  defect  previous  to 
accident,  §  4653. 

duty  of  skill  and  care  in  adopting  a  proper  plan  for  a  bridge,  §  4654. 

acceptance  of  defective  bridge  by  a  municipal  corporation,  §  4655. 

liability  to  traveler  injured  by  street  obstructed  in  building  on  ad- 
jacent property,  §  4656. 

hypothesis  that  plaintiff  rashly  traveled  on  road  unsafe  by  reason 
of  ice,  §  4657. 

hypothesis  that  icy  condition  of  road  sole  cause  of  injury,  §  4658. 

theory  of  plaintiff  I  eing  Intoxicated,  §  4659. 
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traveler  falling  from  bridge  having  no  railing,  §  4660. 
duty  to  maintain  bridge  for  ordinary  usage  only,  §  4661. 
duty  of  corporation  having  toll  bridges  to  keep  reasonably  safe, 

§  4662. 
hydrant  bursting  and  flooding  property — ^notice  actual  or  presumed, 

S  4663. 

NEGLIGENCE— PERSONAL  INJURIES, 
ordinary  care  defined,  §  4089. 

negligence  negatively  defined  as  the  want  of  ordinary  care,  §  4000. 
negligence  defined  as  want  of  reasonable  care  under  given  circum> 

stances,  $  4091. 
negligence — failure  to  exercise  same  care  as  prudent  person  in  his 

own  affairs,  S  4092. 
negligence — omitting    or    doing   what    reasonable    man    ordinarily 

would  or  would  not  do,  §  4093. 
negligence  does  not  import  absolute  freedom  from  neglect.  §  4094. 
gross  negligence  failure  to  use  care  of  careless  presons,  §  4095. 
accident — occurrence  not  caused  by  want  of  ordinary  care,  §  4096. 
burden  of  proof  on  party  affirming  negligence,  $  4097. 
burden  of  proof  on  party  affirming  negligence  as  proximate  cause  of 

injury,  §  4098. 
and  all  to  be  shown  by  a  preponderance  of  evidence,  §  4099. 
and  the  extent  thereof,  ft  4100. 
proximate  cause  as  negligence  defined,  $  4102. 

proximate  cause  not  affected  by  plaintiff's  negligence  which  is  re- 
mote, S  4103. 
nor  when  combined  with  accidental  cause  for  which  plaintifC  is  not 

responsible,  §  4104. 
negligence  in  not  caring  for  oneself  proximate  cause  of  death,  §  4105. 
nor  when  injury  is  hastened  by  independent  cause,  §  4106. 
but  measure  of  injury  may  be  confined  to  aggravation,  §  4107. 
or  to  original  damage  where  there  is  aggravation  from  subsequent 

cause,  §  4108. 
accident  not  proximate  cause  unless  it  should  have  been  foreseen. 

§  4109. 
act  of  God  merely  concurring  is  not  proximate  cause,  §  4110. 
proximate  cause  may  arise  out  of  single  or  concurring  negligence, 

§  4111. 
negligence   not   presumed   from   mere   occurrence   causing   injury, 

8  4112. 
negligence  per  se  failure  to  give  signals  in  running  train,  §  4113. 
negligence — failure  to  observe  speed  laws  and  ordinances,  §  4114. 
negligence — violating  ordinance  as  to  car  rails  above  level  of  street, 

§  4115. 
negligence — violation  of  ordinance  as  to  flagman  ahead  of  train, 

§  4116. 
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negligence — violation  of  ordinance  in  leaving  excavation  unguarded, 
S  4117. 

negligence — violation  of  rules  where  party  injured  relies  on  ob- 
servance, §  4118. 

imputed  negligence — not  to  passive  guest  of  driver  of  vehicle,  §  4119. 

imputed  negligence — not  to  wife  where  husband  is  driver,  §  4120. 

imputed  negligence — if  his  negligence  makes  accident  inevitable,  she 
cannot  recover  against  another,  §  4121. 

imputed  negligence — not  to  child  for  carelessness  of  mother,  §  4122. 

collision  from  concurring  negligence  of  driver  and  another,  §  4123. 

concurring  negligences  will  not  be  compared,  §  4124. 

duty  to  children  guarding  dangerous  place,  §  4125. 

duty  to  children— frightening  so  that  they  fall  into  danger,  S  4126. 

duty  to  children—  seeing  child  on  or  near  track,  §  4127. 

view  by  Jury  of  scene  of  accident  not  of  itself  evidence,  §  4128. 

NEGLIGENCE— RAILROADS  AS  CARRIERS  OF  PASSENGERS, 

relation  of  passenger  begins  when  purchaser  of  ticket  enters  train, 
§  4231. 

carriers  of  passengers  not  insurers  of  safety,  §  4232. 

burden  of  proof  to  show  plaintiff  a  passenger,  §  4233. 

relation  terminates  when  passenger  alights,  and  has  reasonable 
time  to  depart,  §  4234. 

where  passenger  delays  alighting  without  knowledge  of  carrier  and 
is  carried  beyond  station,  §  4235. 

relation  exists  between  carrier  and  mail  clerk,  §  4236. 

and  between  carrier  and  bail  with  prisoner  in  his  custody,  §  4237. 

relation  continues  in  transfer  of  a  passenger  over  a  break  in  the 
line,  §  4238. 

duty  of  passenger  to  pay  heed  to  station  announcements,  §  4239. 

one  attempting  to  board  a  train  as  passenger  entitled  to  protection 
against  falling,  §  4240. 

ticket  with  wrong  date  stamped  thereon,  is  a  ticket  as  of  the  true 
date,  §  4241. 

wrongful  refusal  to  validate  ticket  takes  away  no  passenger  rights, 
§  4242. 

person  riding  on  train  with  no  intention  to  pay,  is  not  passenger, 
§  4243. 

where  ticket  defective  through  agent's  fault,  not  trespass  by  con- 
ductor to  eject,  §  4244. 

care — degree  of  by  carrier — high  degree  used  by  very  prudent  per- 
sons, §  4245. 

must  use  all  human  care,  vigilance,  foresight,  reasonably  practicable, 
«  4246. 

TOust  provide  reasonably  safe  track,  and  slow  down  train  in  running 
over  insecure  part,  §  4247. 

must  warn  passenger  against  known  danger,  §  4248. 


4136  INDEX  TO  VOL.  m. 

tVoL  in  covers  sees.  2866-6690.] 

NBQLIGENCB— RAILROADS  AS   CARRIERS   OP   PASSENGERS — Can- 
tinued. 
when  train  has  BtoK>ped,  passenger  must  be  notified  of  its  moves, 

§  4249. 
If  signaled  at  place  where  train  stops  on  signals,  it  must  stop,  S  4250. 
utmost  care,  diligence  and  foresight  to  keep  track  in  safe  condition, 

§  4251. 
must  carry  passenger  to  destination,  S  4252. 
and  maintain  its  duty  to  him  until  he  has  alighted,  §  4253. 
not  bound  to  utmost  degree  of  care  the  mind  may  invent  nor  insure 

against  accidents,  §  4254. 
high  care  extends  to  roadway,  equipment  and  selection  of  servants, 

S  4255. 
injury  from  any  omission  of  duty  is  negligence,  §  4256. 
ejection  should  be  with  no  more  force  than  necessary  for  the  pur- 
pose, §  4257. 
a  trespasser  should  not  be  compelled  by  force  or  fear  to  leave  mov- 
ing train.  §  4258. 
but  train  may  stop  between  stations  to  eject  for  non-payment  of 

fare,  §  4259. 
infirm  passenger  carried  beyond  his  station  should  be  placed   in 

proper  care,  S  4260. 
before  ejection  reasonable  time  must  be  given  to  pay  fare,  §  4261. 
third    person   riding   on    non-transferable   ticket   may   be   ejected, 

8  4262. 
but  if  passenger  is  directed  to  wrong  train,  and  is  ejected  he  may 

recover,  {  4263. 
passenger  wrongfully  refusing  to  identify  himself,  or  pay,  may  be 

ejected,  8  4264. 
female  passenger — permitting  vulgarity  and  obscenity  by  other  pas- 
sengers, §  4265. 
comfort  of  passenger — illness  brought  on  by  unheated  car,  8  4266. 
filthy  unlighted  bar  filled  with  rowdy  passengers.  §  4267. 
comfort  of  passenger — keeping  depot  warm,  8  42G8. 
sparks  from  engine  without  approved  spark  arrester,  8  4269. 
duty  to  intending  passenger  as  to  safety  of  depot  platform,  8  4270. 
and  so  as  to  friend  there  to -see  him  aboard,  8  4271. 
and  for  passengers  alighting  from  train,  8  4272. 
passengers  leaving  and  going  to  trains — safety  of  ingress  and  egress, 

8  4273. 
passenger  entitled  to  protection  from  personal  insult,  8  4274. 
protection  of  passenger — assault  of  employee  8  4275. 
protection  of  passenger — ^abusive  language  by  employee,  8  4276. 
protection  of  passenger — may  eject  turbulent  passenger,  4277. 
officer  of  carrier  arresting  and  imprisoning  passenger,  8  4278. 
may  refuse  to  receive  intoxicated  person  as  passenger,  8  4279. 
passenger  alighting — greatest  care  and  prudence  towards,  8  4280. 
per  contra— ordinary  care,  8  4281. 
reasonable  time  must  be  given  passenger  to  alight,  8  4282. 
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NEGLIGENCE— RAILROADS   AS   CARRIERS   OF   PASSENGERS— Con- 
tiniied, 
if  not  given  and  train  starts  up  causing  injury,  it  is  negligence, 

§  4283. 
misleading  passenger  so  that  he  alights  at  unsafe  place,  §  4284. 
or  at  wrong  place  and  train  starts  up  suddenly,  §  4285. 
if  passenger  alighting  needs  assistance  it  should  be  given,  §  4286. 
passenger  about  to  alight  at  wrong  time  or  place  should  be  warned, 

§  4287. 
passenger's  want  of  ordinary  care  in  alighting,  §  4288. 
•   relying  on  advice  in  alighting  from  moving  train,  to  which  passen- 
ger was  misdirected,  §  4289. 
sudden  stop  and  lurch  throwing  passenger  from  platform,  §  4290. 
jerks  and  lurches  incident  to  ordinary  operation  of  train,  §  4291. 
derailment — care  that  could  have  prevented,  8  4292. 
derailment — flaws  or  defects  in  rails  not  discoverable,  §  4293. 
high  rate  of  speed  not  negligence  per  se,  §  4294. 
obstruction  on  track  not  necessarily  proof  of  negligence,  §  4295. 
derailment  Is  presumptive  proof  of  negligence,  §  4296. 
collision  caused  by  incompetency  of  flagman,  §  4297. 
contributory  negligence  alighting  from  train,  §  4298. 
contributory  negligence — delay  in  alighting,  §  4299. 
passenger  alighting  with  grips  and  valises  causing  him  to  stumble, 

.§  4300. 
contributory   negligence — slow    moving    train— question    for    jury, 

§  4301. 
jumping  from  train  after  delay  in  alighting,  §  4302. 
contributory  negligence — violating  known  rule  of  company,  §  4303. 
contributory  negligence — riding  on  top  of  caboose,  §  4304. 
passing  to  another  car  by  direction  of  conductor,  §  4305. 
injury  to  passenger  from  breaking  down  of  a  railway  bridge,  §  4306. 
roadbed  impaired  by  extraordinary  rain  or  cloudburst,  §  4307. 
injury  to  passenger  caused  by  negligence  in  making  up  a  train, 

§  4308. 
care  required  towards  passenger  on  freight  trains,  §  4309. 
obligation  to  keep  ticket  office  open  for  a  reasonable  time  before 

departure  of  train,  §  4310. 
presumption  of  negligence — injury  to  passenger,  S  4311. 
presumption  of  negligence — explosion  of  heating  apparatus,  §  4312. 
presumption  of  negligence — derailment,  §  4313. 
presumption  of  negligence — breaking  or  sagging  of  wire.  §  4314. 
presumption  of  negligence  where  delay  caused  by  breaking  down 

of  cars,  §  4315. 

NUISANCES, 

nuisance — giving  right  of  action  defined.  S  3899. 
defective  culvert  causing  flooding  of  land,  §  3900. 
inconveniences  and  d!scomforts  from  Industries  In  large  cltv,  S  3900a. 
noises  and  sa:o:.e  fiom  shops  nuisance  to  church  previously  located, 
§  3901. 
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noise,  dust  and  smoke  to  residence  from  operation  of  cotton  gin, 

I  8901a. 
owner  of  greenhouse  not  using  ordinary  care  to  protect  plants 

against  damage  from  nuisance,  §  3902. 
engine  operated  in  ord Jiary  way  not  nuisance,  S  3903. 
factory  in  locality  of  other  factories  conducted  in  ordinary  way, 

§  3904. 
dangerous  pit  in  close  proximity  to  highway  a  nuisance,  §  3905. 
nuisance  must  be  proven  to  be  proximate  cause  of  injury,  (  3905a. 

P. 
PARTNERSHIP, 

what  constitutes  a  partnership,  S  4707. 

as  between  members  there  must  be  an  express  or  implied  agree- 
ment, §  4708. 

one  permitting  another  to  hold  him  out  as  partner,  {  4709. 

agreement  to  engage  in  business  and  particlpatin:;  therein,  §  4710. 

power  of  partner  to  convey  property  of  firm,  §  4711. 

each  partner  agent  of  the  other  in  respect  to  firm  property,  §  4712. 

goods  purchased  by  partner  must  be  within  scope  of  business,  §  4713. 

partner  giving  firm  note  for  private  delt,  payee  must  prove  author- 
ity, §  4714. 

moneys  furnished  to  partner  and  used  by  the  partnership,  S  4716. 

burden  on  partner  to  prove  dissolution  and  notice  thereof,  S  4717. 

purchase   by   partner   after   notice   of   dissolution  of  partnership, 
§  4717a. 

sufficiency  of  notice  of  dissolution  question  of  fact,  §*  4718. 

appropriation  by  partner  not  embezzlement,  S  4719. 

agreements  between  partner  outside  of  partnership  aooountlng  sub- 
ject of  suit.  §  4720, 

breach  of  agreement  as  upon  dissolution  may  authorize  action  of 
law,  §  4722. 

note  given  upon  a  settlement  may  be  sued  on,  |  4723. 

PAYME1MT, 

where  neither  debtor  nor   creditor  applies  payments,   jury  may, 

§  3047. 
Whether  payment  was,  or  not,  accepted  as  in  full,  for  the  jury, 

§  3048. 
where  counterclaim  exceeds  mortgage,  it  should  be  deemed  paid, 

§  3049. 
receipt  prima  facie  evidence  of  payment,  §  3050. 
burden  of  pi-oof  to  show  payment  of  note,  S  3051. 
tender   to   constitute   payment,   must   be   money   actually   offered, 

§  3052. 
burden  of  proof  to  8l:ow  note  accepted  in  payment,  §  3053. 
and  80  th&t  moitgage  was  in  payment  of  a  judgment,  §  3054. 
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PAYMENT— Continued. 

where  bond  for  title  Is  given  at  time  note  is  taken,  burden  is  shiftedi 

§  3055. 
collection  and  retention  of  money  under  agreement  to  apply  or  in- 

debtedness,  §  3056. 
mutual  accounting  as  payment,  §  3057. 
drafts  accepted  conditionally  should  be  returned,  or  offered  to  be 

returned,  §  3058. 

PEDDLING  WITHOUT  LICENSE, 
definition  of,  §  5583. 
one  sale  sufficient  where  there  is  intent  to  continue,  |  5584. 

PERJURY, 

elements  of — substance  of  testimony  shown,  §  5395. 

prosecution  must  show  defendant  was  sworn  as  a  witness,  §  5396. 

materiality  of  testimony — knowledge  of  its  falsity,.  §  5397. 

falsity  in  testifying  must  have  been  willful,  §  5399. 

strength  of  evidence  to  convict,  §  5401. 

willfulness  in  false  affidavit  to  procure  warrant,  §  5402. 

PERSONAL  INJURY— MEASURE  OF  DAMAGES, 

burden  of  proof  to  show  injury  and  extent,  §  3461. 

burden  of  proof  to  show  proximate  cause,  §  3462. 

pre-existing  ailments  not  basis  for  recovery,  §  3463. 

but  it  is  no  defense  that  aggravation  was  caused  thereby,  §  3464. 

aggravation,  but  not  former  disease  basis  of  recovery.  §  34C5. 

injury  hastening  disease — recovery  for  condition  produced,  §  3466. 

aggravation  through  negligence  of  plaintifF — no  recovery  for,  §  3467 

greater  susceptibility  to  injury,  no  excuse  for  more  serious  efFect, 
§  3468. 

former   impaired  capacity   not  aggravated — no   recovery   therefor, 
§  3469. 

subsequent  illness  not  caused  by  accident  not  to  be  considered, 
§  3470. 

plaintiff  must  use  reasonable  care  to  cure  himself,  §  3471. 

but  is  not  resposible  for  errors  or  mistakes  of  physician,  §  3472. 

injury  caused  by  violation  of  physician's  instructions,  §  3473. 

means  adopted  to  cure,  must  be  those  of  a  reasonably  prudent  man, 
§  3474. 

consequences  that  are  preventable — no  basis  for  recovery,  {  3475. 

operation   for  hernia — duty  of  plaintiff  to  have,  if  prudence  re- 
quired, §  3476. 

fair  compensation  for  pain  endured  and  to  be  endured,  §  3477. 

not   lessened   because   of   compensation   from   independent  source, 
§  3478. 

injury  to  nervous  system  as  direct  consequence  of  accident,  §  3479. 

pain  and  suffering  naturally  resulting  and  medical  expense,  §  3480. 

amount  recoverable  rests  largely  in  sound  discretion,  §  3481. 

speculative  damages  not  allowed,  but  merely  compensatory,  §  3482. 
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present  caah  payment  that  will  fairly  and  reasonably  compensate, 

I  8483. 
compensation  for  pain  and  suffering  and  loss  of  time,  S  3484. 
compensation  for  permanent  injury  and  impaired  bealth  and  Tisor, 

I  3485. 
compensation  for  impaired  ability  to  earn  a  llTeliliood,  §  3486. 
compensation  for  loss  of  means  of  livelihood  limited    to  amount 

shown  by  proof,  §  3487. 
compensation  for  pain,  expenses,  loss  of  ability   to    earn  money, 

S  3488. 
compensation  for  pain,  expenses,  loss  of  time,  §  3489. 
compensation  for  future  suffering,  reasonably  probable   to   result, 

I  3490. 
or  reasonably  certain  as  a  direct  result  of  injuries,  §  3491. 
injury  to  person  and  property  in  one  recovery,  §  3492. 
expense  for  medical  treatment  reasonable  and  necessary.  $  3493. 
must  be  for  damages  and  injuries  alleged  in  the  petition,  §  3494. 
reasonable  value  for  time  lost  and  diminished  capacity,  §  3495. 
compensation  for  future  loss  of  earnings  caused,  to  a   reasonable 

certainty,  by  the  injury,  S  3496. 
reasonable  value  for  time  wholly  lost  and  for  decreased  capacity  in 

the  future,  S  3497. 
reasonable  value  if  paid  now  of  diminished  earning  power,  S  3498. 
compensation  for  any  permanent  reduction  of  power  to  earn  money, 

§  3499. 
such  damages,  if  any,  as  he  may  sustain  in  the  future  as  the  direct 

effect  of  such  injury,  8  3500. 
age  of  plaintiff  and  reasonable  expectancy  of  life  to  be  considered, 

§  3501. 
deformity  caused  by  injury — humiliation,  §  3502. 
deafness  depriving  one  of  social  companionship,  §  3503. 
loss  of  accomplishments — ability  to  play  musical  instruments  and 

sing,  §  3504. 
inability  to  have  children,  §  8505. 

damages  apportioned  in  separate  verdicts  against  defendants,  {  3506. 
comparative  negligence — damages  reduced,  §  3507. 

PERSONAL  INJURY  TO  MINORS— MEASURE  OF  DAMAGES, 

compensation  for  pain  and  suffering  present  and  prospective,  §  3508. 
no  compensation  to  minor  for  loss  of  earnings  during  minority, 

I  3509. 
unless  the  minor  has  been  emancipated,  {  3510. 
no  rule  to  fix  amount  for  bodily  pain  and  mental  anguish,  S  3511. 
compensation  for  impairment  from  majority  for  probable  duration 

of  life,  §  3512. 
evidence  of  present  earning  capacity  not  needed  to  warrant  fli^HT^g 

for  deceased's  caracity  after  majority,  S  3513. 


INDEX  TO  VOL.   III.  4141 

[Vol.  in  covers  sees.  2866-5590.] 

PERSONAL  INJURY  TO  MINORS— MEASURE  OF  DAMAGES— Confin- 

ued. 
rule  of  recovery  for  decreased  earning  capacity  applied  to  female 

minor,  §  S5I4. 
parent  may   recover  for  medicine,  expense,  nursing  and   loss  of 

services,  §  3515. 

PHYSICIANS  AND  SURGEONS. 

practicing  without  license,  §  5585. 

diploma  from  accredited  college  filed  as  required  by  law,  §  5586. 

disinterring  corpses  for  anatomical  purposes,  §  5587. 

PRINCIPAL  AND  AGENT, 

principal  estopped  to  deny  agent  held  out  as  such,  {  4724. 

this  holding  out  inferred  from  authority  in  similar  transactions, 
§  4726. 

thus  husband  acting  as  wife's  agent  in  contracts  about  her  prop- 
erty, §  4727. 

and  a  lank-teller  certifying  checks  as  "good,"  §  4728. 

money  paid  bank  authorized  to  collect  binds  its  principal,  S  4729. 

principals  retaining  benefits  from  agent's  services  bound  by  his  acts, 
§  4730. 

act  of  agent  inures  not  to  his  but  principaKs  benefit,  §  4731. 

agent  may  bind  principal  as  to  what  is  Incident  to  agency,  §  4732. 

even  for  torts  committed  in  course  of  employment,  §  4733. 

promise  by  agent  to  be  personally  liable,  is  binding,  §  4734. 

liability  of  agent  of  undisclosed  principal,  §  4736. 

circumstances  showing  liability  of  agent  of  undisclosed  principal 
for  acts  of  sub-agent,  §  4737. 

notice  to  agent  in  scope  of  agency  is  notice  to  principal,  §  4738. 

mistakes  of  agent  are  those  of  his  principal,  §  4739. 

want  of  authority  of  canvassing  book  agent  to  receive  payments 
from  subscribers,  §  4740. 

right  of  agent  to  collect  a  question  of  fact,  §  4742. 

liability  for  acts  of  agent  within  the  scope  of  his  authority,  §  4743. 

agent  with  right  to  collect  cannot  accept  own  debt  in  payment, 
§  4744. 

nor  receive  anything  in  payment  but  money,  §  4745. 

agent  taking  orders  subject  to  approval,  no  right  to  collect  in  $id- 
vance,  §  4746. 

unless  there  is  a  known  usage  to  the  contrary,  or  his  principal  re- 
ceives the  money,  §  4747. 

principal  bound  by  usages  in  agent's  market,  §  4748. 

agent  concealing  facts  from  principal,  in  his  own  interest,  forfeits 
compensation,  §  4749. 

agent's  authority  cannot  be  delegated,  §  4750. 

authority  of  agent  of  insurance  company  to  receive  notice  of  addi- 
tional insrrrnre,  §  4751. 

knowledge  of  agent  that  of  principal,  $  4752. 
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but  not  in  a  transaction  in  which  he  is  defrauding  his  principal. 
I  4753. 

false  arrest  by  a  detective  agent,  S  4755. 

ratification  by  one  member  of  unincorporated  association  of  an- 
other's acts,  S  4766. 

ratification  by  acquiescence  in  a  course  of  dealing,  S  4757. 

and  by  acceptance  of  benefits  of  agent's  con£ract,  S  4758. 

ratification  where  agent  exceeds  his  authority,  9  4759. 

ratification  must  be  entire,  or  not  at  all,  S  4760. 

ratification  with  full  knowledge  of  agent's  act,  9  4761. 

R. 
UAPB, 

definition  of  rape,  i  5156. 

force  and  resistance  defined,  9  5157. 

fear  excusing  want  of  physical  resistance,  S  6^B8. 

force  and  fear  defined,  9  6159. 

penetration  must  be  shown,  9  6160. 

consent — reluctant  or  otherwise,  9  616L 

insuflicient  resistance,  9  6162. 

mutual  understanding — sudden  discovery^  |  6163. 

reformed  prostitute,  9  6164. 

moral  character  of  prosecutrix,  9  6166. 

eridence — early  complaint,  9  ^1^6. 

previous  acts  of  intercourse,  9  6167. 

outcry — signs  of  injury — place  and  opportunity,  9  5168. 

corroboration  of  prosecutrix,  9  5169. 

outcry  prevented  by  threats  and  putting  in  fear,  9  6170. 

female  under  age — general  instruction,  §  5171. 

subsequent  conduct  of  prosecutrix,  9  6172. 

female  under  age — statutory  carnal  knowledge,  9  6173. 

female  under  age — penetration  necessary,  9  6174. 

secus  under  Iowa  statute,  9  6176. 

female  under  age — chastity  necessary,  9  6176. 

female  under  age — corroboration  of  prosecutrix  not  essential,  §  5177. 

female  under  age — reasonable  doubt  as  to  age  acquits,  9  6178. 

assault  with   intent  to  commit — reasonable  doubt  as  to   purpose, 

§  5179. 
putting  in  fear  and  pursuing,  9  6180. 
intent  to  use  force,  9  6181. 
invitation  to  have  intercouse  is  not  an  assault,  9  IS182. 

REAL  PROPERTY— INJURIES  TO, 

fires  from  locomotives — duty  of  railroad  as  to  equipment  of  engine, 

9  3875. 
burden  is  on  plaintiff  to  show  origin  of  fire,  9  3876. 
when  shown  to  be  from  sparks  from  engine,  negligence  presumed, 

9  3877. 
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this  presumption  rebutted  by  showing  proper  equipment  and  hand- 
ling, S  3878. 
ordinary  care  measure  of  duty  to  equip,  maintain,  and  manage  en- 
gines, §  3879. 
If  engine  improperly  made,  in  bad  condition,  or  badly  handled, 

there  is  negligence,  S  3880. 
but  Jury  must  find  fire  originated  from  at  least  one  of  such  causes, 

§  3881. 
proof  to  this  conclusion   must  preponderate  in   plaintiff's   favor, 

§  3882. 
competent  to  show  other  fires  set  out  by  same  engine,  §  3883. 
accumulation  of  dry  weeds,  etc.,  on  track — fire  spreading,  S  3884. 
measure  of  damages  from  fire  set  out  by  engine,  §  3885. 
jury  to  look  to  entire  evidence  as  to  origin  of  fire,  §  3885a. 
spread  of  Johnson  grass  from  railroad  right  of  way,  §  3886. 
fire  from  threshing  machine  poorly  equipped — ^anticipation  of  in- 
Jury,  §  '3887. 
adjoining  property  damaged  by  raising  railroad  track,  9  3888. 
flooding  land — railroad  embankment,  §  3889. 

culverts  to  prevent  diversion  of  water,  §  3890. 
shade  trees — reasonable  trimming  by  telephone  company,  S  389L 
lateral  support — excavation  and  failure  to  notify,  S  3892. 

care  required  in  making  excavations,  §  3893. 
defective  sewers— anticipating  rainfalls,  §  3894. 
measure  of  damages  to  property,  §  3895. 
fire — permitting  escape  to  adjoining  property,  §  3896. 

anticipating  escape  from  wind  that  is  blowing,  9  3897. 
no  duty  to  guard  against  possible  misdemeanor,  {  3898. 

REASONABLE  DOUBT, 

absolute  and  moral  certainty  distinguished,  9  5086. 

doubt  based  on  reason  preventing  an  abiding  conviction  of  guilt, 
9  5087. 

must  be  substantial  doubt  not  excluding  mere  possibility  of  in- 
nocence, 9  5088. 

substantial  doubt  based  on  the  evidence  and  not  on  mere  possibility 
of  innocence,  9  5089. 

It  is  not  required  to  hunt  for  doubts  or  resort  to  conjecture,  9  5090. 

preponderance  of  evidence  is  not  sufficient  to  dispel  a  reasonable 
doubt,  9  5091. 

proof  beyond  reasonable  doubt  when  it  produces  conviction  sufli- 
cient  in  most  important  affairs,  9  5092. 

Juror  should  not  resort  to  fanciful  suppositions  or  remote  conjec- 
tures, 9  5093. 

speculative  doubt  in  a  skeptical  mind  is  not  reasonable  doubt,  9  5094. 

reasonable  doubt  is  that  which  a  Juror  can  give  a  reason  for,  9  5095. 

an  abiding  conviction  of  the  truth  of  the  charge,  9  5096. 
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oath  of  juror  Imposes  no  obligation  to  doubt  if  no  doubt  exists, 

§  5097. 
the  doubt  must  be  upon  the  whole  case,  S  ^098. 
each  juror  must  be  convicted  beyond  a  reasonable  doubt,  $  5099. 
a  doubt  causing  a  prudent  man  to  pause  and  hesitate,  §  5100. 
reasonable  doubt  aids  the  claim  of  self  defense,  §  5101. 
presumption  of  innocence  must  be  overcome   by  proof  beyond  a 

reasonable  doubt,  §  5102. 
in  circumstantial   evidence  all   the  circumstances   talien   together 

must  convince,  §  5103. 
they  must  exclude  every  reasonable  hypothesis  but  guilt,  9  5104. 
and  must  point  to  the  defendant  and  no  other  party,  $  5105. 
not  incumbent  on  state  to  prove  every  surrounding  fact  beyx)nd 

reasonable  doubt,  §  5106. 
but  each  fact  necessary  to  a  conclusion  of  guilt  must  be,  §  5107. 
each  necessary  allegation  in  indictment  must  be  proved  beyond  a 

reasonable  doubt,  S  5 ''.08. 
presumption  of  innocence  overcome  only  by  proof  beyond  a  reason- 
able doubt,  9  5109. 
and  Jury  must  give   defendant  full  benefit  of  such   presumption. 

9  5110. 
this  presumption  is  n^atter  of  evidence,  9  5111. 
and  continues  with  defendant  until  every  material  allegation  is 

sufficiently  proven,  9  5112. 
presumption  of  innocence  a  humane  provision  of  the  law,  9  5113. 

RECEIVING  STOLEN  PROPERTY, 

knowledge  of  buyer  that  property  is  stolen  property   9  5350. 
it  is  essential  to  show  criminal  intent,  9  5351. 
intent  to  deprive  owner,  9  5352. 

whether  purchase  bona  fide  or  a  sham  for  the  Jury,  9  5353. 
subsequent  knowledge  of  property  being  stolen,  9  5354. 
corroboration  of  accomplice,  9  5355. 

stolen  property  left  at  house  without  defendant's  knowledge  or 
consent,  9  5356. 

REPLEVIN, 

general  or  special  property  and  right  to  immediate  possession,  9  3118. 

fixtures  not  subject  to  replevin,  9  3119. 

burden  on  plaintiff  to  establish  every  necessary  element  of  recovery, 
9  3120. 

where  bailee  refuses  to  deliver  on  demand  recovery  may  be  had, 
9  3122. 

where  several  things  are  sued  for,  burden  on  plaintiff  to  show  num- 
ber wrongfully  withheld,  9  3124. 

verdict  to  be  In  alternative  for  property  or  its  value,  9  3125. 

sheriff's  return  Is  prima  facie  evidence  of  delivery  under  writ,  9  3126. 
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executing  legal  process — aiding  resistance,  §  5243. 
interfering  with  legal  custody  of  property,  S  5244. 
seizure  of  exempt  property — reasonable  force  to  prevent,  S  5245. 

RIOT  AND  DISTURBING  PUBLIC  ASSEMBLY, 
riot— what  participants  guilty,  §  5246. 
disturbing  public  assembly — church  congregation,  §  5247. 

ROBBERY, 

robbery  defined,  S  5357. 

by  violence  or  fear  and  without  honest  claim,  S  5358. 

taking  from  the  person  through  violence  or  fear,  §  5359, 

necessity  of  fraudulent  intent,  S  5360. 

must  be  with  force  and  intent  to  steal,  {  5361. 

ownership  of  property,  9  5362. 

force,  violence  and  fear,  §  5363. 

presence  of  person  robbed,  S  5364. 

presence — within  hearing  but  out  of  view,  S  5365. 

concert  among  robbers  provable  by  circumstances,  S  5366. 

agreement  to  commit  crime  generally — aiding  in  escape,  §  5367. 

conspiracy  to  rob  and  arming  therefor,  §  5368. 

recent  possession  of  goods  taken — presumption,  §  5369. 

may  include  larceny  from  person,  S  5370. 

assault  with  Intent  to  rob — defined,  §  5371. 

assault  with  intent  to  use  all  necessary  force,  §  5372. 

assault  with  intent  to  rob — joint  participants — common  purpose, 

§  5373. 
retaking  one's  own  property  by  putting  possessor  in  fear,  §  5374. 

a 

SALES, 

sale  defined  and  distinguished  from  barter,  {  4764. 

an'  agreement  to  s^l  requires  delivery  to  pass  title,  9  4765. 

where  something  remains  for  seller  to  do  there  is  no  sale,  9  4766. 

contracts  governed  by  law  of  place,  9  4767. 

mortgagee  estopped  where  he  consents  to  sale  by  mortgagor,  9  4768. 

bill  of  sale  for  security  in  mortgage,  9  4769. 

sale  of  land  includes  growing  crops,  9  4770. 

delivery  to  common  carrier  in  ordinary  and  usual  course,  9  4772. 

constructive  delivery  by  storage  and  delivery  of  storage  receipts, 

9  4773. 
presumption  of  ownership  in  holder  of  indorsed  warehouse  receipt, 

9  4774. 
refusal  to  designate  place  of  delivery — breach  of  contract,  9  4775. 
delivery  without  payment  as  waiver  of  condition,  9  4776. 
where  sale  is  for  market  value — assumpsit  lies,  9  4778. 
where  sale  is  upon  agreed  price  court  directs  amount  of  recovery 

with  interest,  9  4779. 

Trials— 260 
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claim  for  shorta^  must  be  made  within  reasonable  time,  §  4780. 

pre-exiatinf:  debt  good  consideration  for  a  sale,  |  4781. 

burden  on  seller  to  prove  performance,  S  4782. 

acceptance  without  previous  contract  implies  a  sale,  9  4783. 

acceptance  and  appropriation  to  own  use  amount  to  a  sale,  9  4784. 

acceptance  of  proposition  to  be  in  a  reasonable  time,  9  4785. 

machinery  subject  to  test,  this  to  be  in  good  faith  and  prompt, 

9  4786. 
alternative  conditions  in  such  sale  of  plain tifTs  right  to  recover, 

9  4787. 
dissatisfaction  of  purchaser  must  be  bona  fide,  9  4788. 
sale  by  sample — buyer  cannot  reject  except  for  substantial  differ- 
ence, 9  4789. 
if  goods  are  up  to  sample  and  prove  unsatisfactory,  purchaser  to 

return,  9  4790. 
resale  by  seller  where  buyer  notifies  residue  will  not  be  accepted, 

9  4791. 
where  contract  is  severable,  recovery  to  extent  goods  are  satisfac- 
tory, 9  4792. 
modification — waiving  prior  conditions,  9  4793. 
duty  of  vendor  to  care  for  property  purchaser  refuses  to  accept, 

9  4794. 
rescission  where  purchaser  does  not  Intend  to  pay,  9  4795. 
buyer  returning  goods  not  merchantable,  9  4796. 
right  to  reject  goods  to  be  exercised  in  reasonable  time,  9  4797. 
countermand  of  order  to  be  within  reasonable  time,  9  4798. 
payment  before  test  of  guaranteed  plant  does  not  affect  right  to  sue 

on  warranty,  9  4799. 
where  article  manufactured  for  special  purpose  there  is  an  implied 

warranty,  9  4800. 
if  used  without  returning  in  reasonable  time  such  warranty   is 

waived,  9  4801. 
to  recover  on  warranty  it  must  have  been  relied  on,  9  4802. 
what  constitutes  warranty  in  the  sale  of  a  chattel,  9  4803. 
not  necessary  that  the  word  "warranty"  be  used,  9  4804. 
mere  praise  or  commendation  does  not  amount  to  a  warranty,  9  4805. 
but  assertion  of  condition  intended  to  effect  sale  and  relied  on  may, 

§  4806. 
and  unsound  animal  defined,  9  4807. 

"Texas  Itch"  in  a  horse  is  a  disease  constituting  unsoundness,  9  4808. 
express  warranty  required  as  to  quality  in  ordinary  sale  of  chattel, 

9  4S09. 
what  is  reasonable  time  for  rescission  after  breach,  §  4810. 
that  seller  believed  in  truth  of  warranty  is  no  defense,  9  4811. 
warrantor  bound  to  know  whether  representation  is  true,  9  4812. 
burden  on  buyer  to  prove  breach  of  warranty,  9  4813. 
rule  of  damages  for  breach  where  article  sold  for  special  purpose, 

9  4814. 
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implied  warranty  where  seller  trusted  to  select  goods,  §  4815. 
implied  warranty  is  that  seller  knows  of  no  latent  defects,  S  4816. 
implied  warranty  of  title,  §  4817. 

implied  warranty  of  fitness  for  purpose  intended,  §  4818. 
implied  warranty  as  to  cured  meat — a  manufactured  article,  §  4819. 
implied  warranty  as  to  communicable  disease  in  cattle  sold  for  ship- 
ment, S  4820. 
implied  warranty  as  to  condition  of  fruit  shipped,  §  4821. 
implied  warranty  as  to  steam  boiler  for  special  purposes,  9  4822. 
sale  upon  condition — reservation  of  title,  §  4823. 
purchase  from  vendee  under  conditional  sale,  S  -4824. 
defective  seed  for  perennial  crop — measure  of  damages,  $  4825. 

SALES  OF  INTOXICATING  LIQUORS, 

impairment  of  husband's  earning  capacity — life  expectancy,  S  3553. 
sale  to  husband  and  father — support  of  wife  for  life  and  children 

during  minority,  §  3554. 
habits  and  income  of  husband  prior  to  sales — basis  of  estimate, 

§  3555. 

SEDUCTION, 

definition  of  seduction,  §  5183. 

artifice  to  induce  consent,  §  5184. 

false  and  fraudulent  acts  and  promises,  S  5185. 

promise  of  marriage  sole  inducement,  §  5186. 

testimony  of  promise  to  be  corroborated,  §  5187. 

chastity  of  woman  to  be  presumed — reformation,  %  5188. 

chastity  required,  §  5189. 

burden  of  defendant  to  show  unchastity,  S  5190. 

reasonable  doubt  as  to  chastity  acquits,  §  5191. 

preponderance  of  evidence  to  show  lewdness,  §  5192. 

conditional  promise  of  marriage,  §  5193. 

female  accomplice  to  be  corroborated,  §  5194. 

promise  subsequent  to  birth  of  child  as  corroboration,  }  5195. 

defense  that  prosecutrix  refused  to  marry  defendant  to  be  proved 

by  preponderance  of  evidence,  §  5196. 
only  complete  defense — ^marriage  or  offer  in  good  faith  to  marry, 

§  5197. 
elements  constituting,  S  3076. 
seduction  as  enhancing  damages  in  action  for  breach  of  promise, 

9  3077. 

SELF  DEFENSE, 

nature  of  the  law  of  self  defense,  S  5477. 

honest  belief  in  the  existence  of  imminent  danger,  %  5478. 

such  belief  to  be  on  reasonable  grounds,  9  5479. 

attack  causing  reasonable  apprehension,  J  5480. 

actual  danger  not  necessary,  §  5481. 

l)elief  ^nd  fear  mdst  be  that  of  reasonable  man,  §  5482, 


4148  INDEX  TO  VOL.  IIL 

[Vol.  in  covers  sees.  2S66-5590.] 

8BLF  DEFENSE — Continued. 

appearances  at  the  time  are  to  be  judged,  S  5483. 

person  of  ordinary  courage  believing  life  in  danger,  {  5484. 

killing  from  mere  cowardice,  9  5485. 

killing  as  only  safe  means  of  protection,  9  5486. 

drawing  nice  calculations  from  appearances  not  required,  $  6487. 

honest  belief  must  be  without  fault  or  carelessness,  9  5488. 

unwarranted  apprehension  avoiding  killing,  9  5489. 

where  merely -battery  is  intended,  9  5490. 

otherwise  where  there  is  great  disparity  in  size  and  strength,  S  5491. 

threats  without  overt  act,  9  5492. 

defendant  bringing  on  difficulty,  9  5493. 

defendant  using  language  calculated  to  bring  on  fight,  9  5494. 

Intentionally  putting  oneself  where  difficulty  will  ensue,  9  5495. 

defendant  slaying  after  danger  has  ceased,  9  6496. 

defendant  abandoning  conflict,  9  5497. 

right  to  stand  ground,  9  5498. 

trespasser's  right  to  repel  attack,  9  5499. 

resistance  extends  only  to  what  is  necessary,  9  5500. 

prior  relations  explanatory  of  surrounding  circumstances,  9  5501. 

communicated  threats,  9  5502. 

known  character  of  deceased  for  violence,  9  5503. 

defense  of  relative  or  member  of  family,  9  5504. 

killing  to  prevent  felony  against  another,  9  5505. 

mother  counseling  son  to  kill  her  assailant,  9  5506. 

defense  of  habitation,  9  5507. 

officer  making  arrest,  9  5508. 

one  of  possee  making  arrest  protecting  another,  9  5509. 

overcoming  resistance  by  escaping  prisoner,  9  5510. 

missing  assailant  and  killing  bystander,  9  5511. 

STREET  RAILWAYS, 

equal  rights  on  street  cars  and  other  vehicles,  9  4175. 

injury  to  passenger  in  collision  between  hose  cart  and  street  car 
where  ordinance  confers  right  of  way  to  fire  department  9  4175a. 

except  that  street  car  cannot  turn  out  and  another  vehicle  can, 
9  4176. 

and  if  vehicle  meets  car  it  should  yield  the  right  of  way,  9  4177. 

ordinary  care  not  to  injure  persons  on  and  along  track,  9  4178. 

for  mere  accident  or  misadventure  there  is  no  liability,  9  4179. 

at  intersections  reciprocal  duties  between  cars  and  persons  or  ve- 
hicles, 9  4180. 

driver  crossing  street  may  assume  that  motorman  will  give  signals, 
9  4181. 

duty  where  fire  engine  is  approaching  track,  9  4182. 

car  rails  above  street  level  in  contravention  of  ordinance,  9  4183. 

failure  to  install  fender  on  cars — general  duty,  §  4184. 

ordinary  care  to  supply  car  with  brakes  reasonably  effective,  9  4185. 

defective  switch  and  danrerous  rate  of  speed,  9  4186, 
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track  iu  dangerous  coadition  for  persons  crossing  in  vehicles,  8  4187. 
driver  of  horse  car  not  using  ordinary  care  to  avoid  collision,  §  4188. 
right  to  assume  that  car  is  running  at  lawful  rate  of  speed,  8  4189. 
if  excessive  speed  not  proximate  cause  this  negligence  is  not  ground 

for  liability,  §  4190. 
conditions  to  be  observed  in  the  exercise  of  ordinary  care,  8  4191. 
observance  of  ordinance  as  to  persons  or  vehicles  on  or  approaching 

track,  §  4192. 
look  out  for  persons  and  vehicles  and  keeping  car  under  reasonable 

control,  §  4193. 
car  approaching  path  across  track,  8  4194. 

vigilant  watch  for  children  on  track,  or  moving  toward  it,  8  4195. 
ejecting  child  of  tender  years  from  car — duty  to  slow  down,  8  4196. 
when  danger  of  collision  is,  or  should  be  seen  ordinary  care  to  be 

used  to  avoid  same,  8  4197. 
motorman  need  not  slow  down  because  vehicle  might  turn  on  track, 

4198. 

and  may  presume  that  such  will  clear  track,  8  4199. 

peril  discovered,  or  which  should  have  been  discovered  In  time  to 

avoid  injury,  §  4200. 
prior  negligence  not  material  in  discovered  peril,  8  4201. 
plaintiff  attempting  to  cross  unsafe  track  with  loaded  wagon,  8  4202. 
negligence  by  plaintiff  immediately  at  the  time  of  collision,  6  4203. 
negligence  attributable  to  intoxication  of  deceased,  8  4204. 
plaintiff's  negligence  concurring  with  that  of  defendant's  servants, 

8  4205. 
inability  to  avoid  accident  when  peril  is,  or  ought  to  have  been  seen, 

8  4206. 
when  such  inability  is  from  car  running  at  dangerous  speed,  8  420'i 
negligence — frightening  horse — proximate  cause  of  injury,  8  4208. 
motorman  misled  by  plaintiff's  act  bringing  on  collision,  8  4209. 
defendant's  negligence  concurring  with,  or  preceded  by  plaintifTs 

negligence,  8  4210. 
failure  to  look  and  listen  as  want  of  ordinary  care,  8  4211. 
sudden  peril  too  late  for  avoidance ~of  accident,  8  4212. 
attempting  to  cross  track  in  face  of  obvious  danger,  8  4213. 
horse  frightened  at  car  operated  in  careful  manner,  8  4214. 
where  fright  is  from  car  operated  in  unusual  manner,  8  4215. 
conductor  injured  by  act  of  incompetent  motorman,  8  4216. 

T. 

TELEGRAPHS  AND  TELEPHONEJS, 

telegraph  company  bound  to  use  ordinary  diligence  to  deliver  mei- 

sage,  8  4826. 
but  is  not  insurer  of  accuracy  in  transmission,  8  4827. 
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for  failure. to  deliver  message  there  is  liability  to  him  for  whose 

benefit  it  was  sent,  §  4828. 
that  addressee  may  reside  outside  of  corporate  limits,  no  excuse  for 

lack  of  diligence  to  deliver  message,  §  4829. 
burden  on  plaintiff  to  show  error  in  transmission  of  message — tajilt 

of  company,  S  4830. 
where  mistake  in  initial  is  not  cause  of  failure  to  deliver  defendant 

is  liable,  8  4831. 
if  incorrect  address  causes  delay  there  is  no  liability,  9  4832. 
delay  in  delivery  resulting  in  damage,  9  4833. 
error  in  transmission  within  rule  limiting  liability,  9  4834. 
recovery  as  affected  by  notice  of  purpose  in  sending  a  telegram, 

9  4835. 
injury  not  attributable  to  delay  in  delivery  of  message,  9  4836. 
error  in  transmission  on  connecting  line,  9  4837. 
to  make  company  liable  for  delay  it  must  appear  this  was  proximate 

cause  of  loss,  9  4^38. 
failure  to  deliver  promptly  as  proximate  cause  of  injury,  9  4839. 
mental  anguish  as  element  of  damage,  9. 4840. 

TRESPASS, 

burden  to  show  cutting  by  defendant  on  plaintiff's  land  and  value 

of  timber,  9  3143. 
measure  of  damages  where  cut  willfully  and  under  claim  of  right, 

9  3144. 
willful  trespass  giving  punitive  damages — ^Jury  to  say  willfullness 

existed,  9  3145. 
recovery  for  cattle  grazing^sufficiency  of  enclosure,  9  3146. 
hay  cut  without  permission — ^no  recovery  for  negligent  destruction 

by  third  party,  9  3147. 
retaking  possession  after  ouster  by  judgment,  9  5588. 

TROVER  AND  CONVERSION, 

conversion  defined,  9  3128. 

what  acts  amount  to  conversion,  9  3130. 

tendering  property  after  refusal  to  surrender  same,  9  3132. 

demand  and  refusal  by  one  in  possession  prtma  facie  conversion, 
9  3133. 

necessity  of  demand  may  be  a  question  for  the  Jury,  9  3135. 

unlawful  conversion  to  one's  own  use  and  benefit,  9  3136. 

refusal  to  appoint  arbitrator  to  adjust  stock  damage — ^right  of  ac- 
tion, 9  3137. 

property  taken  by  consent  of  debtor  for  balance  of  debt,  9  3138. 

excessive  sale  by  mortgagee  of  goods  where  debt  is  usurious,  9  3139. 

retaining  without  selling  propei'ty  taken  under  chattel  mortgage, 
9  3140. 

negligently  or  intentionally  cutting  timber  on  plaintiff's  land,  9  3141. 

difference  in  recovery  where  timber  is  cut  in  bad  or  good  faith, 
9  3142. 
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U. 

UNLAWFUL  CARRYING  OF  OR  FIRING  WEAPONS, 
unlawful  carrying — definition,  §  5248. 
unreasonable  delay  in  taking  home,  §  5250. 
deviation  from  route,  §  5251. 
carrying  pistol  to  borrower,  §  5252. 
carrying  at  place  of  business,  §  5253. 
abandoning  lawful  purpose  in  carrying,  §  5254. 
carrying  by  traveler  pursuing  his  Journey,  §  5255. 
unlawful  firing — reckless  shooting  on  public  highway,  S  5256, 
shooting  in  good  faith  at  dog,  §  5257. 
concealed  pistol  in  buggy  unknown  to  defendant,  |  5258. 

USURY, 

elements  of  offense,  §  5589. 

note  bearing  on  face  lawful  rate  of  interest,  §  5590. 

W. 

WATER  COURSES, 

riparian  owner — right  to  usual  and  ordinary  flow  of  stream,  S  4841. 
changing  course  or  channel  to  his  injury  is  actionable,  S  4843. 
lower  owner  may  obstruct  "flow  of  waters  wrongfully  diverted,  9  4844. 
choking  mill  race  with  refuse  cast  into  stream,  §  4845. 
when  stream  encroaches  riparian  owner  may  restore  to  channel  but 

not  cast  it  on  opposite  bank,  §  4846. 
pollution — irrigator  may  recover  of  quartz  mill  for,  $  4847. 
pollution  by  deposit  in  stream  of  tailings  and  gravel  cast  on  lower 

land,  9  4848.      . 
pollution — contaminating  water  in  reservoir  of  waterworks  plant, 

9  4849. 
tK)llution — contaminating  spring  used  for  domestic  purposes,  9  4850. 
flooding  from  railroad  failing  to  provide  culverts  and  sluices,  9  4851. 
lOoodlng — from  defective  culverts  for  ordinary  rainfalls,  9  4852. 
flooding  caused  from  extraordinary  rains  and  floods,  9  4853. 
flooding— duty  of  railroad  to  construct  sluices  as  the  lay  of  the 

land  requires,  9  4854. 
flooding — embankment  and  culverts  diverting  water  from  natural 

course,  9  4855. 
flooding — dirt  and  stone  thrown  in  stream  and  diverting  course, 

9  4856. 
flooding^railroad  must  foresee  unusual  storms  which  occasionally 

occur,  9  4857. 
where  land  nearly  level  railroad  not  bound  to  provide  for  escape  of 

surface  water,  9  4858. 
water  leaving  stream  and  forced  back  by  embankment  not  surface 

water,  9  4859. 
tide  lands  are  public  property  for  purposes  of  navigation,  9  4860. 
right  of  flshery  in  public  waters  common  to  all,  9  4861. 
and  this  is  true  irrespective  of  ownership  of  the  shore,  9  4862. 
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right  to  dispose  of  property  by  will,  §  4863. 

due  execution,  requisites  of,  §  4864. 

due  execution — details  of  facts  under  alternative  propositions*  g  486S. 

due  execution — ^burden  on  proponents  to  show,  S  4866. 

sound  mind  and  memory  presumed,  9  4867. 

mental  soundness  defined,  S  4868. 

testamentary  capacity— tests  of  its  existence,  §  ^^69. 

letters  written  by  deceased  may  be  considered  as  evidence,  S  4870l 

testamentary  capacity — what  required,  S  4871. 

and  to  do  this  without  the  aid  of  another,  9  4872. 

no  greater  capacity  required  for  will  than  deed,  S  4873. 

testator  must  have  acted  voluntarily,  9  4874. 

weakness  ordinarily  attendant  on  old  age  does  not  incapacitate, 

9  4875. 
old   age   creates   no    presumption   against   testamentary   capacity, 

9  4876. 
nor  does  disorder  of  affection,  feeling  or  propensities,  9  4877. 
senile  dementia  obliterating  memory  incapacitate,  §  4878. 
less  degree  of  mind  required  for  a  will  than  a  contract,  9  4879. 
prostration  of  mind  from  wasting  illness  may  incapacitate,  S  4880. 
not  having  rational  Judgment  as  to  nature  of  act — incapacity,  §  4881. 
illiterate  testator  must  be  shown  to  have  understood  contents,  §  4882. 
capacity  requires  knowledge  of  property,  objects  of  bounty  and  the 

nature  of  a  will,  9  4883. 
sanity  is  presumed, -9  4884. 
delusion  affecting  a  will  invalidates  it,  9  48^5. 
monomania  or  partial  insanity  creates  incapacity  as  to  whatever  it 

affects,  9  4886. 
delusion  defined,  9  4887. 

groundless  suspicion  is  not  the  same  as  insane  delusion,  9  4888. 
general  testamentary  capacity  controlled  by  delusion,  9  4889. 
delusion  as  to  natural  objects  of  bounty,  9  4890. 
outward  rational  appearance  not  conclusive  of  sanity,  9  4891. 
the  will  in  connection  with  prior  declarations  of  purpose  may  be 

considered,  9  4892. 
mental  weakness  and  provisions  of  the  will  considered  together, 

9  4893. 
insanity  presumed  to  continue  until  the  contrary  appears,  9  4894. 
to  defeat  will  insanity  must  exist  at  the  time  will  is  executed,  9  4895. 
undue  influence — what  constitutes,  9  4896. 
feebleness  of  testator's  mind  to  be  considered,  9  4897. 
and  the  confidential  relations  with  person  charged  with  exercising 

undue  infiuence,  9  4898. 
devise  in  favor  of  attorney  drawing  will  raises  presumption  of  un- 
due influence,  9  4900. 
undue  influence — declarations  of  testator  are  evidence,  9  4901. 
importunity  carried  to  undue  length  may  constitute  undue  influence, 
9  4902. 
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undue  influence — advice  of  wife  to  testator  no  presumption  of,  S  4903. 

nor  honest  intercession  in  behalf  of  oneself  or  another,  §  4904. 

persuasion  leaving  mind  free  insufficient  to  invalidate  will,  S  4905. 

undue  influence — old  age,  impaired  mind  and  memory  may  be  con- 
sidered, §  4906. 

undue  influence — but  these  are  not  evidence  of,  §  4907. 

undue  influence — proof  of  must  be  inconsistent  with  the  contrary, 
S  4908. 

undue  influence — evidence  may  be  by  facts  and  circumstances,  9  4909. 

creating  false  impressions  and  beliefs  in  the  mind  of  testator,  §  4910. 

testamentary  capacity — medical  testimony,  §  4912. 

testamentary  capacity — expressions  of  opinion,  §  4913. 

testamentary  capacity — considerations  of  provisions  of  the  will, 
§  4914. 

revocation — tearing  with  intent  to  revoke,  §  4915. 

unjust  and  unnatural  wills  considered  as  evidencing  incapacity, 
§  4916. 

revocation — execution  of  subsequent  will,  §  4917. 

ill-will,  or  dislike  of  child,  does  not  avoid  adverse  will,  i  4918. 

formalities  of  execution,  S  4919. 

proof  by  other  than  attesting  witnesses,  |  4920. 

burden  of  proof  on  proponents,  {  4921. 

WITNESSES, 

witness  presumed  to  speak  the  truth — ^presumption  repelled  how. 
S  3001. 

credibility  of  witness  exclusively  for  the  Jury,  §  3002. 

facts  to  be  considered  in  Judging  of  credibility,  §  3003. 

mental  incapacity  to  receive  and  retain  impressions,  §  3004. 

general  character,  business  and  antecedents  of  witness,  9  3005. 

and  his  general  appearance  and  manner  and  conduct  on  the 
stand,  §  3006. 

interest  and  relationship  to  be  considered,  §  3007. 

corroboration  of  prosecuting  witness  in  rape  not  necessary  as  mat- 
ter of  law,  §  3008. 

party  testifying — his  interest  to  be  considered,  §  3009. 

no  right  arbitrarily  to  discard  testimony  of  any  witness,  S  3010. 

duty  to  reconcile  testimony  if  conflicting,  §  3011. 

if  irreconcileable,  credit  to  be  given  to  the  more  worthy,  9  3012. 

if  witness  is  of  unsound  mind,  testimony  to  be  rejected,  9  3013. 

affirmative  as  against  negative  testimony,  §  3014. 

testimony  as  to  measurements  and  that  of  estimates,  9  3015. 

testimony  opposed  to  physical  facts,  §  3016. 

rules  in  determining  preponderance  of  evidence,  9  3017. 

no  inference  to  be  drawn  against  employees  of  party,  $  3018. 

witness  swearing  falsely  Jury  may  discard  part  or  all  of  testimony, 
9  3018a. 
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WITNESSES— Continued. 

entire  testlinony  of  witnees  swearing  falsely  to  a  material  fact  may 
be  rejected,  S  3019. 
and    where    palpable  that   witness   has   deliberately    sworn 

falsely,  9  3020. 
except  such  parts  as  are  corroborated  by  other  credible  evi- 
dence, S  3021. 
where  witness  successfully  impeached  testimony  may  be  rejected, 

unless  corroborated,  §  3022. 
the  Jury  to  say  If  impeachment  is  successful,  $  3023. 
expert  testimony  is  not  to  be  considered  if  hypothesis  is  not  proYed, 

I  3024. 
opinions  of  experts  are  not  binding  on  the  Jury,  S  3025. 
received  with  caution  and  considered  with  other  proof,  9  3026. 
opinions  competent  evidence  of  facts  not  in  ordinary  experience, 

S  3027. 
testimony  of  experts  in  hand-writing  weak  against  positive  testi- 
mony of  credible  witness,  S  3028. 
expert  testimony  as  corroboratiTe  evidence,  §  3029. 
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